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UNIFORM CODE OF MILITARY JUSTICE

WEDNESDAY, APRIL 27, 1949

UNITED STATES SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington, D. C.

The subcommittee met, pursuant to call, at 10 a. m. in the committee
room, room 212, Senate Office Building, Senator Estes Kefauver
(chairman) presiding.

Present : Senators Kefauver and Saltonstall.

Also present: F. E. Larkin, assistant general counsel to the Secre-
tary of Defense, and Mark H. Galusha, on the staff of the committee.

enator KeraUVer. The committee will come to order.

This meeting of a subcommittee of the Armed Services Committee
is for the purpose of considering a uniform code of military justice
for the armed services. The members of the subcommittee designated
by the chairman are: Myself, as chairman, Senator Tydings, Senator
Russell, Senator Saltonstall, and Senator Morse.

The departmental bill before this committee is S. 857, and a copy of
this bill will be inserted in the record at this point.

(S. 857 is as follows:)

[S. 857, 81st Cong., 1st sess.]

A BILL To unify, consolidate, revise, and codify the Articles of War, the Articles for the
Government of the Navy, and the disciplinary laws of the Coast Guard, and to enact
and establish a Uniform Code of Military Justice

Be it enacted by the Senate and Houge of Representatives of the United States
of America in Congress assembled, That a Uniform Code of Military Justice for
the government of the armed forces of the United States, unifying, consolidating,
revising, and codifying the Articles of War, the Articles for the Government
of the Navy, and the disciplinary laws of the Coast Guard, is hereby enacted as
follows, and the articles in this section may be cited as “Uniform Code of
Military Justice, Article

UNIFORM CODE OF MILITARY JUSTICE

Part Article
1. Genera) Provisions._________ e 1
1I. Apprehension and Restraint___.___ —— 7
III. Non-Judicial Punishment ——— —— 15
1V. Courts-Martial Jurisdiction 16
V. Appointment and Composition of Courts-Martial oo 22
VI. Pre-Trial Procedure-— 30

VII. Trial Procedure-._—.--- 38

VIII. Sentences e oo 55
IX. Review of Courts-Martial_. _— 59
X. Punitive Articles - - - k&4

XI. Miscellaneous Provisions .o o o cc o 135

PART I—GENERAL PROVISIONS
Article
. Definitions,
. Persons gubject to the code.
. Jurisdiction to try certain personnel,
. Dismissed officer’s right to trial by court-martial.
. Territorial applicability of the code.
. Judge advocates and legal officers,
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2 UNIFORM CODE OF MILITARY JUSTICE

ARTICLE 1. Definitions.

The following terms when used in this code shall be construed in the sense
indicated in this article, unless the context shows that a different sense is in-
tended, namely :

(1) “Department” shall be construed to refer, severally, to the Department of
the Army, the Department of the Navy, the Department of the Air Force, and,
except when the Coast Guard is operating as a part of the Navy, the Treasury
Department;

(2) “Armed force” shall be construed to refer, severally, to the Army, the Navy,
the Air Force, and, except when operating as a part of the Navy, the Coast
Guard;

(3) “Navy” shall be construed to include the Marine Corps and, when operat-
ing as a part of the Navy, the Coast Guard;

(4) “The Judge Advocate General” shall be construed to refer, severally, to
The Judge Advocates General of the Army, Navy, and Air Force, and except
when the Coast Guard is operating as a part of the Navy, the General Counsel
of the Treasury Department;

(5) “Officer” shall be construed to refer to a commissioned officer including
a commissioned warrant officer;

(6) “Superior officer” shall be construed to refer to an officer superior in rank
or command ;

(7) “Cadet” shall be construed to refer to a cadet of the United States Military
Academy or of the United States Coast Guard Academy;

(8) “Midshipman” shall be construed to refer to a midshipman at the United
States Naval Academy and any other midshipman on active duty in the naval
service;

(9) “Enlisted person” shall be construed to refer to any person who is serving
in an enlisted grade in any armed force;

(10) “Military” shall be construed to refer to any or all of the armed forces;

(11) ‘“*Accuser” shall be construed to refer to a person who signs and swears
to the charges and to any other person who has an interest other than an official
interest in the prosecution of the accused;

(12) “Law officer” shall be construed to refer to an official of a general court-
martial detailed in accordance with article 26:

(13) “Law specialist” shall be construed to refer to an officer of the Navy
or Coast Guard designated for special duty (law) ;

(14) “Legal officer” shall be construed to refer to any officer in the Navy or
Coast Guard designated to perform legal duties for a command.

ART. 2, Persons subject to the code.

The following persons are subject to this code:

(1) All persons belonging to a regular component of the armed forces, including
those awaiting discharge after expiration of their terms of enlistment; all
volunteers and inductees, from the dates of their muster or acceptance into the
armed forces of the United States; and all other persons lawfully called, drafted,
or ordered into, or to duty in or for training in, the armed forces, from the dates
they are required by the terms of the call, draft, or order to obey the same;

(2) Cadets, aviation cadets, and midshipmen;

(3) Reserve personnel who are voluntarily on inactive duty training authorized
by written orders:

(4) Retired personnel of a regular component of the armed forces who are
entitled to receive pay ;

(5) Retired personnel of a reserve component who are receiving hospital
benefits from an armed force;

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve;

(7) All persons in custody of the armed forces serving a sentence imposed by a
court-martial ;

(8) Personnel of the Coast and Geodetic Survey, Public Health Service, and
other organizations, when serving with the armed forces of the United States;

(9) Prisoners of war in custody of the armed forces;

(10) In time of war, all persons serving with or accompanying an armed force
in the field ;

(11) All persons serving with, employed by, accompanying, or under the super-
vision of the armed forces without the continental limits of the United States
and the following territories: That part of Alaska east of longitude one hundred
and seventy-two degrees west, the Canal Zone, the main group of the Hawaiian
Islands, Puerto Rico, and the Virgin Islands;
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(12) All persons within an area leased by the United States which is under the
control of the Secretary of a Department and which is without the continental
limits of the United States and the following territories: That part of Alaska
east of longitude one hundred and seventy-two degrees west, the Canal Zone, the
main group of the Hawaiian Islands, Puerto Rico, and the Virgin Islands.

ART. 3. Jurisdiction to try certain personnel.

(a) Reserve personnel of the armed forces who are charged with having com-
wmitted, while in a status in which they are subject to this code, any offense
against this code may be retained in such status or, whether or not such status
has terminated, placed in an active-duty status for disciplinary action, without
their consent, but not for a longer period of time than may be required for such
action.

(b) All persons discharged from the armed forces subsequently charged with
having fraudulently obtained said discharge shall be subject to trial by court-
martial on said charge and shall be subject to this code while in the custody
of the armed forces for such trial. Upon conviction of said charge they shall
be subject to trial by court-martial for all offenses under this code committed
prior to the fraudulent discharge,

(c) Any person who has deserted from the armed forces shall not be relieved
from amenability to the jurisdiction of this code by virtue of a separation from
any subsequent period of service.

ARrT. 4. Dismissed officer’s right to trial by court-martial.

(a) When any officer, dismissed by order of the President, makes a written
application for trial by court-martial, setting forth, under oath, that he has
been wrongfully dismissed, the President, as soon as practicable, shall convene
a general court-martial to try such officer on the charges on which he was dis-
missed. A court-martial so convened shall have jurisdiction to try the dismissed
officer on such charges, and he shall be held to have waived the right to plead
any statute of limitations applicable to any offense with which he is charged.
The court-martial may, as part of its sentence, adjudge the affirmance of the
dismissal, but if the court-martial acquits the accused or if the sentence adjudged,
as finally approved or affirmed, does not include dismissal or death, the Secretary
of the Department shall substitute for the dismissal ordered by the President a
form of discharge authorized for administrative issuance.

(b) If the President fails to convene a general court-martial within six months
from the presentation of an application for trial under this article, the Secretary
of the Department shall substitute for the dismissal ordered by the President a
form of discharge authorized for administrative issuance.

(¢) Where a discharge is substituted for a dismissal under the authority of
this article, the President alone may reappoint the officer to such commissioned
rank and precedence as in the opinion of the President such former officer would
have attained had he not been dismissed. The reappointment of such a former
officer shall be without regard to position vacancy and shall affect the promotion
status of other officers only insofar as the President may direct. All time be-
tween the dismissal and such reappointment shall be considered as actual service
for all purposes, including the right to receive pay and allowances.

(d) When an officer is discharged from any armed force by administrative
action or is dropped from the rolls by order of the President, there shall not be
a right to trial under this article,

ART. 5. Territorial applicability of the code.
This code shall be applicable in all places.

ARr, 6. Judge advocates and legal officers.

(a) The assignment for duty of all judge advocates of the Army and Air Force
and law specialists of the Navy and Coast Guard shall be subject to the approval
of The Judge Advocate General of the armed force of which they are members.
The Judge Advocate General or senior members of his staff shall make frequent
inspections in the field in supervision of the administration of military justice.

(b) Convening authorities shall ‘at all times communicate directly with their
staff judge advocates or legal officers in matters relating to the administration
of military justice; and the staff judge advocate or legal officer of any command
is authorized to communicate directly with the staff judge advocate or legal officer
of a superior or subordinate command, or with The Judge Advocate General.

(¢) No person who has acted as member, law officer, trial counsel, assistant
trial counsel, defense counsel, assistant defense counsel, or investigating officer
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in any case shall subsequently act as a staff judge advocate or legal officer to any
reviewing authority upon the same case.

PART II—APPREHENSION AND RESTRAINT
Article

7. Apprehension.

8. Apprehension of deserters,

9. Imposition of restraint,
10. Restraint of persons charged with offenses.
11. Reports and receiving of prisoners.
12. Confinement with enemy prisoners prohibited.
13, Punishment prohibited before trial.
14. Delivery of offenders to civil authorities,

ART. 7. Apprehension.

(a) Apprehension is the taking into custody of a persou.

(b) Any person authorized under regulations governing the armed forces to
apprebend persons subject to this code may do so upon reasonable belief that an
offense has been committed and that the person apprehended committed it.

(c) All officers, warrant officers, petty otficers, and noncommissioned officers
shall have authority to quell all quarrels, frays, and disorders among persons
subject to this code and to apprehend persons subject to this ¢ode who take part
in the same.

ART. 8. Apprehension of deserters.

It shall be lawful for any civil officer having authority to apprehend offenders
under the laws of the United States or of any State, District, Territory, or posses-
sion of the United States summarily to apprehend a deserter from the armed
forces of the United States and deliver him into the custody of the armed forces
of the United States.

ARrT. 9. Imposition of restraint.

(a) Arrest is the restraint of a person by an order directing him to remain
within certain specified limits not imposed as a punishment for an offense. Con-
finement is the physical restraint of a person.

(b) An enlisted person may be ordered into arrest or confinement by any officer
by an order delivered in person or through other persons subject tc this code.
A commanding officer may authorize warrant officers, petty officers, or noncoin-
missioned officers to order enlisted persons of his command or subject to his
authority into arrest or confinement.

(¢) An officer, a warrant officer, or a civiliun subject to this code may be
ordered into arrest or confinement only by a commanding officer to whose au-
thority he is subject, by an order delivered in person or by another officer. The
authority to order such persons into drrest or confinement may not be delegated.

(d) No person shall be ordered into arrest or confinement except for probable
cause.

(e) Nothing in this article shall be construed to limit the authority of persons
authorized to apprehend offenders to secure the custody of an alleged offender
until proper authority may be notified.

ART. 10. Restraint of persons charged with offenses.

Any person subject to this code charged with an offense under this code shall
be ordered into arrest or confinement, as circumstances may require; but when
charged only with an offense normally tried by a summary court-martial, such
person shall not ordinarily be placed in confinement. When any person subject
to this code is placed in arrest or confinement prior to trial, immediate steps shall
be taken to inform him of the specific wrong of which he is accused and to try
him or to dismiss the charges and release him.

ARrT. 11. Reports and receiving of prisoners.

(a) No provost marshal, commander of a guard, or master at arms shall refuse
to receive or keep any prisoner committed to his charge by an officer of the armed
forces, when the committing officer furnishes a statement, signed by him, of the
offense charged against the prisoner.

(b) Every commander of a guard or master at arms to whose charge a prisoner
is committed shall, within twenty-four hours after such commitment or as soon as
he is relieved from guard, report to the commanding officer the name of such pris-
oner, the offense charged against him, and the name of the person who ordered
or authorized the commitment.
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Art. 12. Confinement with enemy prisoners prohibited.

No member of the armed forces of the United States shall be placed in confine-
ment in immediate association with enemy prisoners or other foreign nationals
not members of the armed forces of the United States.

ArT. 13. Punishment prohibited before trial.

Subject to the provisions of article 57, no person, while being held for trial or
the results of trial, shall be subjected to punishment or penalty other than arrest
or confinement upon the charges pending against him, nor shall the arrest or con-
finement imposed upon him be any more rigorous than the circumstances require
to insure his presence, but he may be subjected to punishment during such period
for minor infractions of discipline.

AR'.I‘. 14, Delivery of offenders to civil authorities.

(a) Under such regulations as the Secretary of the Department may prescribe,
a member of the armed forces accused of an offense against civil authority may
be delivered, upon request, to the civil authority for trial,

(b) When delivery under this article is made to any civil authority of a person
undergoing sentence of a court-martial, such delivery, if followed by conviction
in a civil tribunal, shall be held to interrupt the execution of the sentence of the
court-martial, and the offender after having answered to the civil authorities for
his offense shall, upon request, be returned to military custody for the completion
of the said court-martial sentence.

PART III—NON-JUDICIAL PUNISHMENT
Article
15. Commanding officer's non-judicial punishment.
Art, 15. Commanding officer’s non-judicial punishment,

(a) Under such regulations as the President may prescribe, any commanding
officer may, in addition to or in lieu of admonition or reprimand, impose one of
the following disciplinary punishments for minor offenses without the interven-
tion of a court-martial—

(1) upon officers and warrant officers of his command :

(A) withholding of privileges for a period not to exceed two consecu-
tive weeks; or

(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or

(C) if imposed by an officer exercising general court-martial jurisdie-
tion, forfeiture of one-half of his pay per month for a period not exceeding
three months ;

(2) upon other military personnel of his command :

(A) withholding of privileges for a period not to exceed two consecu-
tive weeks; or

(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or

(C) extra duties for a period not to exceed two consecutive weeks,
and not to exceed two hours per days, holidays included ; or

(D) reduction to next inferior grade if the grade from which demoted
was established by the command or an equivalent or lower command ; or

(E) confinement for a period not to exceed seven consecutive days; or

(F) confinement on bread and water or diminished rations for a period
not to exceed five consecutive days; or

(G) if imposed by an officer exercising special court-martial jurisdic-
tion, forfeiture of one-half of his pay for a period not exceeding one
month.

(b) The Secretary of a Department may, by regulation, place limitations on
the powers granted by this article with respect to the kind and amount of pun-
ishment authorized, the categories of commanding officers authorized to exercise
such powers, and the applicability of this article to an accused who demands
trial by court martial.

(c) An officer in charge may, for minor offenses, imposed on enlisted persons
assigned to the unit of which he is in charge, such of the punishments authorized
to be imposed by commanding officers as the Secretary of the Department may
by regulation specifically prescribe.

(d) A person punished under authority of this article who deems his punish-
ment unjust or disproportionate to the offense may, through the proper channel,
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appeal to the next superior authority. The appeal shall be promptly forwarded
and decided, but the person punished may in the meantime be required to undergo
the punishment adjudged. The officer who imposes the punishment, his successor
in command, and superior authority shall have power to suspend, set aside, or
remit any part or amount of the punishment and to restore all rights, privileges,
and property affected.

(e) The imposition and enforcement of disciplinary punishment under au-
thority of this article for any act or omission shall not be a bar to trial by court-
martial for a serious crime or offense growing out of the same act or omission,
and not properly punishable under this article; but the fact that a disciplinary
punishment has been enforced may be shown by the accused upon trial, and when
so shown shall be considered in determining the measure of punishment to be
adjudged in the event of a finding of guilty.

PART IV—COURTS-MARTIAL JURISDICTION

16. Courts-martial classified.
17. Jurisdiction of courts-martial in general.

18. Jurisdiction of general courts-martial.

19. Jurisdiction of special courts-martial.

20. Jurisdiction of summary courts-martial.

21. Jurisdiction of courts-martial not exclusive.
ART. 16. Courts-martial classified.

There shall be three kinds of courts-martial in each of the armed forces,
namely :
(1) General courts-martial, which shall consist of a law officer and any
number of members not less than five;

(2) Special courts-martial, which shall consist of any number of members

not less than three; and
(3) Summary courts-martial, which shall consist of one officer,

Arr. 17. Jurisdiction of courts-martial in general.

(a) Each armed force shall have court-martial jurisdiction over all persons
subject to this code. The exercise of jurisdiction by one armed force over per-
sonnel of another armed force shall be in accordance with regulations prescribed
by the President.

{(b) In all cases, departmental review subsequent to that by the officer with
authority to convene a general court-martial for the command which held the
trial, where such review is required under the provisions of this code, shall be
carried out by the armed force of which the aecused is a member.

ART. 18, Jurisdiction of general courts-martial.

Subject to article 17, general courts-martial shall have jurisdiction to try
persons subject to this code for any offense made punishable by this code and
may, under such limitations as the President may prescribe, adjudge any punish-
ment not forbidden by this code. General courts-martial shall also have juris-
diction to try any person who by the law of war is subject to trial by a military
triburnal and may adjudge any punishment permitted by the law of war.

ARrr. 19, Jurisdiction of special courts-martial.

Subject to article 17, special courts-martial shall have jurisdiction to try
persons subject to this code for any noncapital offense made punishable by this
code and, under such regulations as the President may prescribe, for capital
offenses. Special courts-martial may, under such limitations as the President
may prescribe, adjudge any punishment not forbidden by this code except death,
dishonorable discharge, dismissal, confinement in excess of six months, hard
labor without confinement in excess of three months, forfeiture of pay exceeding
two-thirds pay per month, or forfeiture of pay for a period exceeding six months.
A bad-conduct discharge shall not be adjudged unless a complete record of the
proceedings and testimony before the court has been made.

ART. 20. Jurisdiction of summary courts-martial.

Subject to article 17, summary courts-martial shall have jurisdiction to try
persons subject to this code except.officers, warrant officers, cadets, aviation
cadets, and widshipmen for any noncapital offense made punishable by this code,
but no person who objects thereto shall be brought to trial before a summary
court-martial unless he has been permitted to refuse punishment under article 15.
Where such objection is made by the accused, trial shall be ordered by special
or general court-martial, as may be appropriate. Suminary courts-martial may,
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under such limitations as the President may prescribe, adjudge any punishment
not forbidden by this code except death, dismissal, dishonorable or bad-conduct
discharge, confinement in excess of one month, hard labor without confinement
in excess of forty-five days, restriction to certain specified limits in excess of two
months, or forfeiture of pay in excess of two-thirds of one month’s pay.

ART. 21. Jurisdiction of courts-martial not exclusive,

The provisions of this code conferring jurisdiction upon courts-martial shall
not be construed as depriving military commissions, provost courts, or other
military tribunals of concurrent jurisdiction in respect of offenders or offenses
that by statute or by the law of war may be {ried by such military commissions,
provost courts, or other military tribunals.

PART V—APPOINTMENT AND COMPOSITION OF COURTS-MARTIAL

Article

22, Who may convene general courts-martial.

23. Who may convene special courts-martial.

24, Who may convene summary courts-martial,

25. Who may serve on courts-martial.

26. Law officer of a general court-martial.

27. Appointment of trial counsel and defense counsel.
28. Appointment of reporters and interpreters.

29. Absent and additional members,

ART. 22, Who may convene general courts-martial.
(a) General courts-martial may be convened by—

(1) the President of the United States;

(2) the Secretary of a Department;

(3) the commanding officer of a Territorial Department, an Army Group,
an Army, an Army Corps, a divisien, a separate brigade, or a corresponding
unit of the Army ;

(4) the Commander in Chief of a Fleet; the commanding officer of.a naval
station or larger shore activity of the Navy beyond the continental limits
of the United States;

(5) the commanding officer of an Air Command, an Air Force, an air
division, or a separate wing of the Air Force;

(6) such other commanding officers as may be designated by the Secretary
of a Department ; or

(7) any other commanding officer in any of the armed forces when em-
powered by the President.

(b) When any such commanding officer is an accuser, the court shall be
convened by superior competent authority, and may in any case be convened
by such authority when deemed desirable by him.

ART. 23. Who may convene special courts-martial.
(a) Special courts-martial may be convened by—

(1) any person who may convene a general courg martial ;

(2) the commanding officer of a district, garrison, fort, camp, station,
Air Force base, auxiliary air field, or other place where members of the
Army or Air Force are on duty;

(8) the commanding officer of a brigade, regiment, detached battalion,
or corresponding unit of the Army ;

(4) the commanding officer of a wing, group, or separate squadron of the
Air Force;

(5) the commanding officer of any naval or Coast Guard vessel, shipyard,
base, or station; or of any marine brigade, regiment or barracks;

(6) the commanding officer of any separate or detached command or
group of detached units of any of the armed forces placed under a single
commander for this purpose; or

(7) the commanding officer or officer in charge of any other command
when empowered by the Secretary of a Department.

(b) When any such officer is an accuser, the court shall be convened by superior
competent authority, and may in any case be convened by such authority
when deemed advisable by him,

ART. 24. Who may convene summary courts-martial.

(a) Summary courts-martial may be convened by—
(1) any person who may convene a general or special court-martial;
(2) the commanding officer of a detached company, or other detachment
of the Army ;

890886 O—50——57
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(3) the commanding officer of a detached squadron or other detachment
of the Air Force; or

(4) the commanding officer or officer in charge of any other command
when empowered by the Secretary of a Departinent.

(b) When but one officer is present with a command or detachment he shall
be the summary court-martial of that command or detachment and shall hear
and determine all summary court-martial cases brought before him. Summary
courts-martial may, however, be convened in any case by superior competent
authority when deemed desirable by him.

ART. 25. Who may-serve on courts-martial.

(a) Any officer on active duty with the armed forces shall be competent to
serve on all courts-martial for the trial of any person who may lawfully be
brought before such courts for trial.

(b) Any warrant officer on active duty with the armed forces shall be com-
petent to serve on general and special courts-martial for the trial of any person,
other than an officer, who may lawfully be brought before such courts for trial,

(c) Any enlisted person on active duty with the armed forces who is not
a member of the same unit as the accused shall be competent to serve on general
and special courts-martial for the trial of any enlisted person who may lawfully
be brought before such courts for trial, but he shall be appointed as a member
of a court only if, prior to the convening of such court, the accused has requested
in writing that enlisted persons serve on it. After such a request, no enlisted
person shall be tried by a general or special court-martial the membership of
which does not include enlisted persous in a number compriging at least one-
third of the total membership of the court, unless competent enlisted persons
cannot he obtained on account of physical conditions or military exigencies.
‘Where such persons cannot be obtained, the court may be convened and the trial
held without them, but the convening authority shall make a detailed written
statement, to he appended to the record, stating why they could not be obtained.

For the purposes of this article, the word ‘‘unit” shall mean any regularly
organized body as defined by the Secretary of the Department, but in no case
shall it be a body larger than a company, a squadron, or a ship’s crew, or than a
body corresponding to one of them.

(d) (1) When it can be avoided, no person in the armed forces shall be tried
by a court-martial any member of which is junior to him in rank or grade.

(2) When convening a court-martial, the convening authority shall appoint
as members thereof such persons as, in his opinion, are best qualified for the
duty by reason of age, education, training, experience, length of service, and
judicial temperament. No person shall be eligible to sit as a member of a general
or special court-martial when he is the accuser or a witness for the prdsecution
or has acted as investigating officer or as counsel in the same case.

ART. 26. Law officer of a general court-martial.

(a) Theauthority convening a general court-martial shall appoint as law officer
thereof an officer who is a member of the bar of a Federal court or of the highest
court of a State of the United States and who is certitied to be qualified for such
duty by The Judge Advocate General of the armed force of which he is a mem-
ber. No person shall be eligible to act as law officer in a case when he is the
accuser or a witness for the prosecution or has acted as investigating officer or
as counsel in the same case.

(b) The law officer shall not consult with the members of the court, other
than on the form of the findings as provided in article 39, except in the presence
of the accused, trial counsel, and defense counsel, nor shall he vote with the
members of the court.

ART. 27. Appointment of trial counsel and defense counsel.

(a) For each general and special court-martial the authority convening the
court shall appoint a trial counsel and a defense counsel, together with such
assistants as he deems necessary or appropriate. No person who has acted as
investigating officer, law officer, or court member in any case shall act subse-
quently as trial counsel, assistant trial counsel, or, unless expressly requested by
the accused, as defense counsel or assistant defense counsel in the same case.
No person who has acted for the prosecution shall act subsequently in the same
case for the defense, nor shall any person who has acted for defense act subse-
quently in the same case for the prosecution.
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(b) Any person who is appointed as trial counsel or defense counsel in the
case of a general court-martial—

(1) shall be a judge advocate of the Army or the Air Force, or a law
specialist of the Navy or Coast Guard, or a person who is a member of the
bar of a Federal court or of the highest court of a State; and

(2) shall be certified as competent to perform such duties by The Judge
Advocate General of the armed force of which he is a member.

(¢) In the case of a special court-martigl—

(1) if the trial counsel-is certified as competent to act as counsel before
a general court-martial by The Judge Advocate General of the armed force
of which he is a member, the defense counsel appointed by the convening
authority shall be a person similarly certified ; and

(2) if the trial counsel is a judge advocate, or a law specialist, or a mem-
ber of the bar of a Federal court or the highest court of a State, the defense
counsel appointed by the convening authority shall be one of the foregoing.

ART. 28. Appointment of reporters and interpreters.

Under such regulations as the Secretary of the Department may prescribe, the
convening authority of a court-martial or military commission or a court of
inquiry shall have power to appoint a reporter, who shall record the proceedings
of and testimony taken before such court or commission. Under like regulations
the convening authority of a court-martial, military commission, or court of
inquiry may appoint an interpreter who shall interpret for the court or

comission.

ART. 29. Absent and additional members.

(a) No member of a general or special court-martial shall be absent or ex-
cused after the accused has been arraigned except for physical disability or as
a result of a challenge or by order of the convening authority for good cause.

(b) Whenever a general court martial is reduced below five members, the
trial shall not proceed unless the convening uuthority appoints new membets
sufficient in number to provide not less than five members. Vohen such new
members have been sworn, the trial may proceed after the recorded testimony
of each witness previously examined has been read to the court in the presence
of the law officer, the accused, and counsel.

(¢) Whenever a special court martial is reduced below three members, the
trial shall not proceed unless the convening authority appoints new members
sufficient in number to provide not less than three members. When such new
members have been sworn, the trial shall proceed as if no evidence had previously
been introduced, unless a verbatim record of the testimony of previously exam-
ined wituesses ot a stipulation thereof is read to the court in the presence of the
accused and counsel.

Part VI—PRETRIAL PROCEDURE
Article
30, Charges and specificationg,
31. Compulsory self-incrimination prohibited.
2. Investigation,

A8, Forwarding of charges,
34, Advice of staff judge advocate and reference for trial

33. Service of charges,
ART. 30. Charges and specifications.

(a) Charges and specifications shall be signed Ly a person subject to this
code under oath before an officer of the armed forces authorized to administer

vaths and shall state—
(1) that the signer has personal knowledge of, or has investigated. the
matters set forth therein; and
(2) that the same are true in fact to the best of his knowledge and belief.
(b) Upon the preferring of charges, the proper authority shall take immediate
steps to determine what disposition should be made thereof in the interest ot
Justice and discipline, and the person accused shall be informed of the charges
ugainst him as soon as practicable.

Arrt, 31, Compulsory self-incrimination prohibited.

(a) No person subject to this code shall compel any person to incriminate
himself or to answer any question the answer to which may tend to incriminate

him,
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(b) No person subject to this code shall interrogate, or request any statement
from, an accused or a person suspected of an offense without first informing him
of the nature of the accusation, and advising him that he does not have to make
any statement at all regarding the offense of which he is accused or suspected
and that any statement made by him may be used as evidence against him in a
trial by court-martial.

(¢) No person subject to this code shall compel any person to make a state-
ment or produce evidence before or for use before any military tribunal if the
statement or evidence is not material to the issue and may tend to degrade him,

(d) No statement obtained from any person in violation of this article or by
any unlawful inducement shall be received in evidence against him in a trial by
court-martial,

ARrT. 32. Investigation.

(a) No charge or specification shall be referred to a general court-martial for
trial until a thorough and impartial investigation of all the matters set forth
therein has been made. This investigation shall include inquiries as to the truth
of the matter set forth in th~ charges, form of charges, and the disposition which
should be made of the case in the interest of justice and discipline.

(b) The accused shall be advised orf the charges against him and shall be
permitted, upon his own request, to be represented at such investigation by
civilian counsel if provided by him, or military counsel of his own selection if
such counsel be reasonably available, or by counsel appointed by the oflicer exer-
cising geperal court-martial jurisdiction over the command. At such investiga-
tion full opportunity shall be given to the accused to cross-examine witnesses
against him if they are available and to present anything he may desire in his
own behalf, either in defense or mitigation, and the investigating officer shall
examine available witnesses requested by the accused. If the charges are for-
warded after such investigation, they shall be accompanied by a statement of
the substance of the testimony taken on both sides and a copy thereof shall be
given to the accused.

(¢) If an investigation of the subject matter of an offense has been conducted
prior to the time the accused is charged with the offense, and if the accused was
present at such investigation and afforded the opportunities for representation,
cross-examination, and presentation prescribed in subdivision (b) of this article,
no further investigation of that charge is necessary under this article unless it is
demanded by the accused after he is informed of the charge. A demand tor fur-
ther investigation entitles the accused to recall witnesses for further cross-
examination and to offer any new evidence in his own behalf.

(d) 'The requirements of this article shall be binding on all persons administer-
ing this code, but failure to follow them in any case shall not constitute jurisdic-
tional error.

ART. 33. Forwarding of charges.

‘When a person is held for trial by general court-martial, the commanding officer
shall, within eight days after the accused is ordered into arrest or confinement,
if practicable, forward the charges, together with the investigation and allied
papers, to the officer exercising general court-martial jurisdiction. If the same
is not practicable, he shall report to such officer the reasons for delay.

ART. 34. Advice of staff judge advocate and reference for trial.

(a) Before directing the trial of any charge by general court-martial, the con-
vening authority shall refer it to his staff judge advocate or legal officer for con-
sideration and advice. The convening authority shall not refer a charge to a gen-
eral court-martial for trial unless it has been found that the charge alleges an
offense under this code and is warranted by evidence indicated in the report of
investigation.

(b) If the charges or specifications are not formally correct or do not conform
to the substance of the evidence contained in the report of the investigating officer,
formal corrections, and such changes in the charges and specifications as are
needed to make them conform to the evidence may be made.

ART, 35. Service of charges.

The trial counsel to whom court-martial charges are referred for trial shall
cause to be served upon the accused a copy of the charges upon which trial is to
be had. In time of peace no person shall, against his objection, be brought to
trial before a general court-martial within a period of five days subsequent to the
service of the charges upon him, or before a special court-martial within a period
of three days subsequent to the service of the charges upon him.
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PArRT VII-—TRI1AL PROCEDURE
Article
36. President may prescribe rules,
37. Unlawfully influencing action of court.
38. Duties of trial counsel and defense counsel.
39. Sessions.
40. Continuances.
41, Challenges.
42. Oaths.
43, Statute of limitations.
44, Former jeopardy.

45. Pleas of the accused, .
46. Opportunity to obtain witnesses and other evidence.

47. Refusal to appear or testify.
48, Contempts.

49, Depositions. K .
50, Admissibility of records of courts of inquiry.

51. Voting and rulings:
52. Number of votes required.

53. Court to announce action,

54. Record of trial.

ART. 36. President may prescribe rules.

(a) The procedure, including modes of proof, in cases before courts-martial,
courts of inquiry, wmilitary commissions, and other military tribunals may be
prescribed by the President by regulations which shall, so far as he deems prac-
ticable, apply the principles of law and the rules of evidence generally recognized
in the trial of criminal cases in the United States district courts, but which shall
not be contrary to or inconsistent with this code.

(b) All rules and regulations made in pursuance of this article shall be re-
ported to the Congress.

Art. 37. Unlawfully influencing action of court.

No authority convening a general, special, or summary court-martial, nor any
other commanding officer, shall censure, reprimand, or admonish such court or
any member, law officer, or counsel thereof, with respect to the findings or sentence
adjudged by the court, or with respect to any other exercise of its or his functions
in the conduct of the proceeding. No person subject to this code shall attempt to
coerce or, by any unauthorized means, influence the action of a court-martial or
any other military tribunal or any member thereof, in reaching the findings or
sentence in any case, or the action of any convening, approving, or reviewing
authority with respect to his judicial acts.

ART. 38. Duties of trial counsel and defense counsel.

(a) The trial counsel of a general or special court-martial shall prosecute in
the name of the United States, and shall, under the direction of the court, pre-
pare the record of the proceedings.

(b) The accused shall bave the right to be represented in his defense before
a general or special court-martial by civilian counsel if provided by him, or by
military counsel of his own selection if reasonably available, or by the defense
counsel duly appointed pursuant to article 27. Should the accused have counsel
of his own selection, the duly appointed defense counsel, and assistant defense
counsel, if any, shall, if the accused so desires, act as his associate counsel ; other-
wise they shall be excused by the president of the court.

(c) In every court-martial proceeding, the defense counsel may, in the event
of conviction, forward for attachment to the record of proceedings a brief of
siich matters as he feels should be considered in behalf of the accused on review,
including any objection to the contents of the record which he may deem
appropriate.

(d) An assistant trial counsel of a general court-martial may, under the direc-
tion of the trial counsel or when he is qualified to be a trial counsel as required
by article 27, perform any duty imposed by law, regulation, or the custom of
the service upon the trial counsel of the court. An assistant trial counsel of a
speeial court-martial may perform any duty of the trial counsel.

(e) An assistant defense counsel of a general or speciul court-martial may,
under the direction of the defense counsel or when he is qualified to be the defense
counsel as required by article 27, perform any duty imposed by law, regulation,
or the custom of the service upon counsel for the accused.

AxrT. 39. Sessions.
Whenever a general or special court-martial is to deliberate or vote, only the
members of the court shall be present. After a general court-martial has finally
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voted on the findings, the court may request the law officer and the reporter to
appear before the court to put the findings in proper form, and such proceedings.
shall be on the record. All other proceedings, including any other consultation
of the court with counsel or the law officer shall be made a part of the record
and be in the presence of the accused, the defense counsel, the trial counsel, and
in general court-martial cases, the law officer.

Art. 40. Continuances.
A court-martial may, for reasonable cause, grant a continuance to any party
for such time and as often as may appear to be just.

ART. 41, Challenges.

(a) Members of a general or special court-martial and the law officer of a
general court-martial may be challenzed by the accused or the trial counsel for
cause stated to the court, The court shall determine the relevancy and validity
of challenges for cause, and shall not receive a challenge to more than one person
at a time. Challenges by the trial counsel shall ordinarily be presented and de-
cided before those by the accused are offered.

(b) The accused and trial counsel shall each be entitled to one peremptory chal-
lenge, but the law officer shall not be challenged except for cause.

ART. 42. Oaths,

(a) The law officer, all interpreters, and, in general and special courts-martial,
the members, the trial counsel, assistant trial counsel, the defense counsel, as-
sistant defense counsel, and the reporter shall take an oath or aflirmation in
the presence of the accused to perform their duties faithtully.

(b) All witnesses before courts-mmartial shall be examined on oath or
affirmation.

ART, 43, Statute of limitations.

(a) A person charged with desertion or absence without leave in time of war,
or with aiding the enemyy mutiny, or murder, may be tried and punished at any
time without limitation.

(b) Iixcept as otherwise provided in this article, a person charged with
desertion in time of peace or any of the offenses punishable under articles 119
through 132 inclusive shall not be liable to be tried by court-martial if the
offense was commniitted more than three years before the receipt of sworn charges
and specifications by an officer exercising sunmimary court-martial jurisdiction
over the command,

(¢} Except as otherwise provided in this article, a person charged with any
offense shall not be liable to be tried by court-martial or punished under article
15 if the offense wax committed more than two years before the receipt of sworn
charges and specifications by an oflicer exercising summary court-martial juris-
diction over the command or before the imposition of punishiment under article 15.

(d) Periods in which the accused was absent from territory in which the
United States has the authority to apprehend him, or in the custody of civil
authorities, or in the hands of the enemy, shall be excluded in computing the
period of limitation prescribed in this article.

(e) In the case of any offense the trial of which in time of war is certified to
the President by the Secretary of the Department to he detrimental to the
prosecution of the war or inimical to the national security, the period of limita-
tion prescribed in this article shall be extended to six months after the termina-
tion of hostilities as proclaimed by the President or by a joint resolution of
Congress.

(f) When the United States is at war, the running of any statute of limita-
tions applicable to any oftense—-

(1) involving fraud or attempted fraud against the United States or any
ageucy thereof 1n any manner, whether by conspiracy or not: or
(2) comnitted in connection with the acquisition, care, handling, custody,
control or disposition of any real or personal property of the United
States; or
(3) committed in connection with the negotiation, procurement, award,
perfcrmance, payment for, interim financing, cancellation, or other termina-
tion or settlement, of any contract, subcontract or purchase order which is
connected with or related to the prosecution of the war, or with any disposi-
tion of termination inventory by any war contractor or Government agency ;
snall be suspended until three years after the termination of hostilities as pro-
c¢lnimed by the President or by a joint resolution of Congress.
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ART. 44. Former jeopardy.

No person shall, without his consent, be tried a second time for the same
offense : but no proceeding in which an accused has been found guilty by a court-
martial upon any charge or specitication. shall be held to be a trial in the
sense of this article until the finding of guilty has become final after review
of the ¢axe has been fully completed,

Art. 4. Pleas of the acensed.

(a) If an accused arraigned before a court-martial makes any irregular
pleading, or after a plea of guilty sets up wmatter inconsistent with the plea, or
if it appears that he has entered the plea of guilty improvidently or through
lack of understanding of its meaning and effect, or it he fails or refuses to
plead, a plea of not guilty shall be entered in the record, and the court shall
proceed as though he had pleaded not guilty.

(b) A plea of guilty by the accused shall not be received in a capital case.

ART. 46. Opportunity to obtain witnesses and other evidence.

The trial counsel, defense counsel, and the court-martial shall have equal
opportunity to ohtain witnesses and other evidence in accordance with such reg-
ulations as the President may prescribe. Process issued in court-martial cases
to compel witnesses to appear and testify and to compel the production of other
evidence shall be similar to that which courts of the United States having crimi-
nal jurisdiction may lawfully issue and shall run to any part of the United
States, its Territories, and possessions,

ART, 47. Refukal to appear or testify.

(1) Every person not subject ro this code who—

(1) has been duly subpenaed to appear as a witness before any court
martial, military commission. court of inquiry, or any other military court
or board, or before any military or civil officer designated to take a deposition
to be read in evidence before such court, commission, or board: and

(2) has been duly paid or tendered the fees and mileage of a witness
at the rates allowed to witnesses attending the courts of the United States;
and

(3) willfully neglects or refuses to appear, or refuses to qualify as a
witness or to testify or to produce any evidence which such person may
have been legally subpenaed to produce;

shall be deenied guilty of an offense against the United States.

{b) Any person who commits an offense denounced by this article shall be
tried on information in a United States district court or in a court of original
criminal jurisdiction in any of the territorial possessions of the United States,
and jurisdiction is hereby conferred upon such courts for such purpose. Upon
conviciion, such persons shall be punished by a fine of not more than $300, or
inprisomment for a period not exceeding six months, or both.

(¢) It shall be the duty of the United States district attorney or the officer
prosecuting for the Government in any such court of original criminal jurisdic-
fion, upon the certification ot the faets to him by the military court, commission,
court of inquiry, or board, to file an information against and prosecute any
person violating this article.

(d) The fees uand mileage of witnesses shall be advanced or paid out of the
appropriations for the compensation of witnesses,

ART. 4% Contempts,

A court-martial, provost court, or military commission may punish for contempt
any person who uses any menacing words, signs, or gestures in its presence, or
who disturbs its proceedings by any riot or disorder. Such punishment shall
not exceed confinement for thirty days or a fine of $100, or both.

ART. 49. Depositions,

(a) At any time after charges have been signed as provided in article 30,
any party may take oral or written depositions unless an authority competent
to convene a court-martial for the trial of such charges forbids it for good
cause. If a deposition is to be taken before charges are referred for trial,
such an authority may desighate officers to represent the prosecution and the
defense and may authorize such officers to take the deposition of any witness.

(b) The party at whose instance a deposition is to be taken shall give to
every other party reasonable written notice of the time and place for taking the
deposition.
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(c) Depositions may be taken before and authenticated by any military
or civil officer authorized by the laws of the United States or by the laws of
the place where the deposition is taken to administer oaths.

(d) A duly authenticated deposition taken upon reasonable notice to the
other party, so far as otherwise admissible under the rules of evidence, may
be read in evidence before any military court or commission in any case not
capital, or in any proceeding before a court of inquiry or military board, if it
appears—

(1) that the witness resides or is beyond the State, Territory, or District
in which the court, commission, or board is ordered to sit, or beyond the
distance of one hundred miles from the place of trial or hearing; or

(2) that the witness by reason of death, age, sickness, bodily infirmity,
imprisonment, miiltary necessity, nonamenability to process, or other rea-
sonable cause, is unable or refuses to appear and testify in person at
the place of trial or hearing; or

(3) that the present whereabouts of the witness is unknown.

(e) Testimony by deposition may be adduced by the defense in capital cases

(f) A deposition may be read in evidence in any case in which the death
penalty is authorized by law but is not mandatory, whenever the convening
authority shall have directed that the case be treated as not capital, and in such
a case a sentence of death may not be adjudged by the court-martial.

ART. 50. Admissibility of records of courts of inquiry.

(a) In any case not capital and not extending to the dismissal of an officer,
the sworn testimony, contained in the duly authenticated record of proceedings
of a court of inquiry, of a person whose oral testimony cannot be obtained,
may, if otherwise admissible, be read in evidence by any party before a court-
martial or military commission if the accused was a party and was accorded the
rights of an accused when before the court of inquiry or if the accused consents
to the introduction of such evidence.

(b) Such testimony may be read in evidence only by the defense in capital
cases or-cases extending to the dismissal of an officer.

(c) Such testimony may also be read in evidence before a court of inquiry
or a military board.

ART. 51. Voting and rulings.

(a) Voting by members of a general or special court-martial upon questions
of challenge, on the findings, and on the sentence shall be by secret written
ballot. The junior member of the court shall in .each case count the votes,
which count shall be checked by the president. who shall forthwith announce the
result of the ballot to the members of the court.

(b) The law officer of a general court-martial and the president of a special
court-martial shall rule upon interlocutory questions, other than challenge,
arising during the proceedings. Any such ruling made by the law officer of a
general court-martial upon any interlocutory question other than a motion for a
finding of not guilty, or the question of aecused’s sanity. shall be final and shall
constitute the ruling of the court; but the law officer may change any such
ruling at any time during the trial. Unless such ruling be final, if any member
objects thereto, the court shall be cleared and closed and the question decided
by a vote as provided in article 52, viva voce, beginning with the junior in rank.

(¢) Before a vote is taken on the findings, the law officer of a general court-
martial and the president of a special court-martial shall, in the presence of the
accused and counsel, instruct the .court as to the elements of the offense and
charge the court—

(1) that the accused must be presumed to be innocent until his guilt is
established by legal and competent evidence beyond reasonable doubt;

(2) that in the case being considered, if there is a reasonable doubt as to
the guilt of the accused, the doubt shall be resolved in favor of the accused
and he shall be acquitted;

(3) that if there is a reasonable doubt as to the degree of guilt, the finding
must be in a lower degree as to which there is no such doubt; and

(4) that the burden of proof to establish the guilt of the accused beyond
reasonable doubt is upon the Government.

ART. 52, Number of votes reguired.

(a) (1) No person shall be convicted of an offense for which the death penaity
is made mandatory by law, except by the concurrence of all the members of the
court-martial present at the time the vote is taken,
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(2) No person shall be convicted of any other offense, except by the concurrence
of two-thirds of the members present at the time the vote is taken.

(b) (1) No person shall be sentenced to suffer death, except by the concurrence
of all the members of the court-martial present at the time the vote is taken and
for an offense in this code made expressly punishable by death.

(2) No person shall be sentenced to life imprisonment or to confinement in
excess of ten years, except by the concurrence of three-fourths of the members
present at the time the vote is taken,

(8) All other sentences shall be determined by the concurrence of two-thirds
of the members present at the time the vote is taken.

(¢) All other questions to be decided by the members of a general or special
court-martial shall be determined by a majority vote. A tie vote on a challenge
shall disqualify the member challenged. A tie vote on a motion for a finding of
not guilty or on a question of the accused’s sanity shall be a determination against
the accused. A tie vote on any other question shall be a determination in favor
of the accused.

Arrt, 53. Court to announce action.
Every court-martial shall announce its findings and sentence to the parties as
soon as determined.

ART. 54. Record of trial.

(a) Each general court-martial shall keep a separate record of the proceedings
of the trial of each case brought before it, and such record shall be authenticated
by the signature of the president and the law officer. In case the record cannot
be authenticated by either the president or the law officer, by reason of the death,
disability, or absence of such officer, it shall be signed by a member in lieu of
him, If Doth the president and the law officerr are unavailable for 'such reasons,
the record shall be authenticated by two members.

(b) Each special and summary court-martial shall keep a separate record of
the proceedings in each case, which record shall contain such matter and be
authenticated in such manner as may be required by regulations which the
president may prescribe.

(¢) A copy of the record of the proceedings of each general and special court-
martial shall be given to the accused as soon as authenticated.

ParT VIII—SENTENCES
Article
55. Cruel and unusual punishments prohibited.
56. Maximum limits,
57. Effective date of sentences.
58. Execution of confinement.

ART. 55. Cruel and unusual punishments prohibited.

Punishment by flogging, or by branding, marking, or tattooing on the body, or
any other cruel or unusual punishment, shall not be adjudged by any court-
martial or inflicted upon any person subject to this code. The use of irons, single
or double, except for the purpose of safe custody, is prohibited.

ART. 56. Maximum limits.

The punishment which a court-martial may direet for an offense shall not
exceed such limits as the President may prescribe for that offense.

ART, 57. BEffective date of sentences.

(a) Whenever a sentence of a court-martial as lawfully adjudged and ap-
proved includes a forfeiture of pay or allowances in addition to confinement not
suspended, the forfeiture may apply to pay or allowances becoming due on or
after the date such sentence is approved by the convening authority. No for-
feiture shall extend to any pay or allowances accrued before such date.

(b) Any period of confinement not suspended included in a sentence of a court-
mar?a% shall begin to run from the date the sentence is adjudged by the court-
martial.

(c) All other sentences of courts-martial shall hecome effective on the date
ordered executed.

ART, 8. Execution of confinement,

(a) Under such instructions as the Department concerned may prescribe, any
sentence of confinement adjudged by a court-martial or other military tribunai,
whether or not such sentence inclndes discharge or dismissal, and whether or
not such discharge or dismissal has been executed, may be carried into execution
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by confinement in any place of confinement under the control of any of the armed
forces, or in any penal or correctional institution under the control of the
United States, or which the United States may be allowed to use; and persons
so confined in a penal or correctional institution not under the control of one
of the armed forces shall be subject to the same discipline and treatment as
persons confined or committed by the courts of the United States or of the State.
Territory, District, or place in which the institution is situated.

(b) The omission of the words “hard labor” in any sentence of a court-martial
adjudging confinement shall not be construed as depriving the authority executing
such sentence of the power to require hard labor as a part of the punishment,

PART IX—REVIEW 0F ('OURTS-MARTIAL
Article
59. Error of law ; lesser included offense.
60, Initial action on the record.
61, Same—General court-martial records.
62, Reconsideration and revision.
63, Rehearings.
64. Approval by the convening authority.
65. Disposition of records after review by the convening authority.
66. Review by the board of review.
67. Review by the judicial council.
6%, Branch offices.
69, Review in the office of The Judge Advocate General.
70. Appellate counsel.
71. Execution of sentence ;: suspension of sentence
72. Vacation of suspension.
73. Petition for a new trial.
74. Remission and suspension.
75. Restoration.
76. Finality of court-martial judgments.

Art. 59. Error of law; lesser included offense.

(a) A finding or sentence of a court-martial shall not be held incorrect on
the ground of an error of law unless the error materially prejudices the sub-
stantial rights of the accused.

(b) Any reviewing authority with the power to approve or affirm a tinding
of guilty may approve or affirm, instead, so much of the finding as includes a
lesser included offense.

ART. 60. Initial action on the record.

After every trial by court-martial the record shall be forwarded to the con-
vening authority, and action thereon may be taken by the officer who convened
the court, an officer commanding for the time being, a successor in command,
or by any officer exercising general court-martial jurisdiction.

ART. 61. Same—General court-murtial records,

The convening authority shall refer the record of every general mm't-nmrt_iul
to his staff judge advocate or legal officer, who shall submit hix written opinion
thereon to the convening authority. If the final action of the court ll:l.\‘. 1-<js111t(e(1
in an acquittal of all charges and specifications, thg opinion shall be l‘nmted to
questions of jurisdiction and shall be forwarded with the record to The Judge
Advocate General of the armed force of which the accused is a member,

ARr. 62, Reconsideration and revision, . )
(a) If a case before a court-martial has been dismissed on motion and the
ruling does not amount to a finding of not guilty, the convening aunthority may
return the record to the court for reconsideration of the ruling and any further
appropriate action. o . e
) (b) Where there is an apparent error or omission in the re(-md.m A here the
record shows improper action by a court-martial with respect to 4 hndn}g Qr sen-
tence which can be rectified without material prejudice to the substantial rights
of the accused, the convening authority may return the record to the court for
appropriate action. In no case, however, may the record be. retnn.led-—
’ (1) for reconsideration of a finding of not guilty or a ruling which amounts
to a finding of not guilty; or ‘
(2) for increasing the severity of the sentence unless the sentence pre-
seribed for the offense is mandatory.
ART. 63. Rehearings.

i i is rOves indi tence of a
a) If the convening authority dl.&appm}es the ﬁndlng§ and §en >
cm(n't)-martial he may, except where there is lack of sufficient evidence in the
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record to support the findings, order a rehearing, in which case he shall state
the reasons for disapproval. If he does not order a rehearing, he shall dismiss
the charges.

(b} Every rehearing shall take place before a court-martial composed of mem-
bers not members of the court-martial which first heard the case. Upon such
rehearing the accused shall not be tried for any offense of which he was found
not guilty by the first court-martial, and no sentence in excess of or more severe
than the original sentence shall be imposed unless the sentence is based upon
a finding of guilty of an offense not considered upon the merits in the original
proceedings or unless the sentence prescribed for the offense is mandatory.

ART, 64. Approval by the convening authority.

In acting on the findings and sentence of a court-martial, the convening au-
thority shall approve only such findings of gufity, and the sentence or such part
or amount of the sentence as he finds correct in law and fact and determines
should be approved, Unless he indicates otherwise, approval of the sentence
shall constitute approval of the iindings and sentence,

ART. 63. Disposition of records after review by the convening authority.

(a) When the convening authority has taken final action in a general court-
martial case, he shall forward the entire record, including his action thereon and
the opinion or opinions of the staft judge advocute or legal officer, to the appro-
priate Judge Advocate General,

{b) Where the sentence of a special court-martial as approved by the con-
vening authority includes 4 bad-conduct discharge, whether or not suspended, the
record shall be forwarded to the officer exercising general court-martial juris-
diction over the coimnmand to be reviewed in the same manner as a record of trial
by general court-martial or directly to the appropriate Judge Advocate General
to be reviewed by a board of review. If the sentence as approved by an officer
exercising general court-martial jurisdiction includes a bad-conduct discharge,
whether or unot suspended, the record shall be forwarded to the appropriate
Judge Advocate General to be reviewed by a board of review,.

(c) All other special and summary court-martial records shall be reviewed
by a judge advocate of the Army or Alr Force, a law specialist of the Navy, or a
law specialist or lawyer of the Coast Guard or Treasury Department and shall
be transmitted and disposed of as the Secretary of the Department may pre-
scribe by regulations,

ART. 68. Review by the board of review.

(a) The Julige Advocate General of each of the armed forces shall constitute
in his office one or more hoards of review, each composed of not less than three
officers or civiliang, each of whom shall be 1 member of the bar of a Federal
court or of the highest eourt of a State of the United States.

(b) The Judge Advocate General shall refer to a board of review the record
in every case of trial by court-martial in which the sentence, as approved,
affects a general or tlag officer or extends to death, dismissal of an officer, cadet,
or midshipman, dishonorable or bad-conduct discharge, or confinement for more
than one year. -

(c) In a case referred to it, the board of review shall act only with respect
to the findings and sentence as approved by the convening authority. It shall
affirm only such findings of guilty, and the sentence or such part or amount of the
sentence, as it tinds correct in law and fact and determines, on the basis of the
entire record, should be approved, In considering the record it shall have
authority to weigh the evidence, judge the credibility of witnesses, and determine
controverted questions of fact, recognizing that the trial court saw and heard the
witnesses.

(d) If the board of review sets aside the findings and sentence, it may, except
where the setting aside ix based on lack of sufficient evidence in the record to
support the findings, order a rehearing. Otherwise it shall order that the charges
be dismissed.

(e) Within ten days after any decision by a board of review, the Judge Advo-
cate General may refer the case for reconsideration to the same or another hoard
of review,

(f) Otherwise, the Judge Advocate General shall, unless there is to be further
action by the President or the Secretary of the Department or the Judicial
Council, instruct the convening authority to take action in accordance with the
decision of the board of review. If the board of review has ordered a rehearing
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but the convening authority finds a rehearing impracticable, he may dismiss the
charges.

(g) The Judge Advocates General of the armed forces shall prescribe uniform
rules of procedure for proceedings in and before boards of review and shall meet
periodically to formulate policies and procedure in regard to review of court-
martial cases in the offices of the Judge Advocates General and by the boards
of review.

ART. 67. Review by the Judicial Council.

(a) There is hereby established in the National Military BEstablishment a
Judicial Council. The Judicial Council shall be composed of not less than three
members. Each member of the Judicial Council shall be appointed by the Presi-
dent from civilian life and shall be a member of the bar admitted to practice
before the Supreme Court of the United States, and each member shall receive
compensation and allowances equal to, those paid to a judge of a United States
Court of Appeals.

(b) Under rules of procedure which it shall prescribe, the Judicial Council shall
review the record in the following cases:
(1) All cases in which the sentence, as affirmed by a board of review,
affects a general or flag officer or extends to death ;
(2) All cases reviewed by a board of review which The Judge Advocate
General orders forwarded to the Judicial Council for review ; and
(3) All cases reviewed by a board of review in which, upon petition of the
accused and on good cause shown, the Judicial Council has granted a review.

(¢) The accused shall have thirty days from the time he is notified of the
decision of a board of review to petition the Judicial Council for a grant of review.
The Judicial Council shall act upon such a petition within fifteen day of the
receipt thereof.

(d) In any case reviewed by it, the Judicial Council shall act only with respect
to the findings and sentence as approved by the convening authority and as
affirmed or set aside as incorrect in law by the board of review. In a case which
the Judge Advocate General orders forwarded to the Judicial Council, such
action need be taken only with respect to the issues raised by him. In a case
reviewed upon petltlon of the accused, such actjon need be taken only with respect
to issues specified in the grant of review. The Judicial Council shall take action
only with respect to matters of law,

(e) If the Judicial Council sets aside the findings and sentence, it may, except
where the setting aside is based on lack of sufficient evidence in the record to
support the findings, order a rehearing. Otherwise it shall orde1 that the
charges be dismissed.

(f) After it has acted on a case, the Jud1c1a1 Council may direct The Judge
Advocate General to return the retord to the board of review-for further review
in accordance with the decision of the Judicial Council. Otherwise, unless there
is to be further action by the President, or the Secretary of the Department, The
Judge Advocate General shall instruct the convening authority to take action in
accordance with that decision. If the Judicial Council has ordered a rehearing,
but the convening authority finds a rehearing impracticable, he may dismiss the
charges.

(g) The Judicial Council and The Judge Advocates General of the armed forces
shall meet annually to make a comprehensive survey of the operation of this
code and report to the Secretary of Defense and the Seeretaries of the Depart-
ments any recommendations relating to uniformity of sentence policies, amend-
ments to this code, and any other matters deemed appropriate.

ART. 68, Branch offices.

(a) Whenever the President deems such action necessary, he may direct The
Judge Advocate General to establish a branch office, under an Assistant Judge
Advocate General, with any distant command, and to establish in such branch
office one or more boards of review. Such Assistant Judge Advocate General and
any such board of review shall be empowered to perform for that command, under
the general supervision of The Judge Advocate General, the duties which The
Judge Advocate General and a board of review in his office would otherwise be
required to perform in respect of all cases involving sentences not requiring
approval by the President.

(b) In time of emergency, the President may direct that one or more temporary
Judicial Councils be established for the period of the emergency, each of which
shall be under the general supervision of the Judicial Council.
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ART. 69. Review in the office of The Judge Advocate General.

Every record of trial by general court-martial, in which there has been a find-
ing of guilty and a sentence, the appellate review of which is not otherwise
provided for by article 66, shall be examined in the office of The Judge Advocate
General. If any part of the findings or sentence is found unsupported in law, or
if The Judge Advocate General so directs, the record shall be reviewed by a board
of review in accordance with article 66, but in such event there will be no further
review by the Judicial Council.

ART. 70. Appellate connsel.

(a) The Judge Advocate General shall appoint in his office one or more officers
as appellate Government counsel, and one or more officers as appellate defense
counsel.

(b) It shall be the duty of appellate Government counsel to represent the
United States before the board of review or the Judicial Council when directed
to do so0 by The Judge Advocate General,

(¢) It shall be the duty of appellate defense counsel to represent the accused
before the hoard of review or the Judicial Couneil—

(1) when he is requested to do so by the uccused; or

(2) when the United States is represented by counsel ; or

(3) when The Judge Advocate General has requested the reconsideration
of a case before the board of review or has transmitted it to the Judicial
Council.

(d) The accused shall have the right to be represented before the Judicial
Council or the board of review by civilian counsel if provided by him.

(e) The appellate counsel shall also perform such other functions in connec-
tion with the review of court-martial cases as The Judge Advocate General shall
direct.

ARrrt. 71. Execution of sentence ; suspension of sentence.

(a) No court-martial sentence extending to death or involving a general or
flag officer shall be executed until approved by the President. He shall approve
the sentence or such part, amount, or commuted form of the sentence as he sees
fit, and may suspend the execution of the sentence or any part of the sentence, as
approved by him, except a death sentence,

(b) No sentence extending to the dismissal of an officer, cadet or midshipman
shall be executed until approved by the Secretary of the Department, or such
Under Secretary or Assistant Secretary as may be designated by him, He shall
approve the sentence or such part, amount, or commuted form of the sentence as
he sees fit, and may suspend the execution of any part of the sentence as approved
by him. In time of war or national emergency he may commute a sentence of
dismissal to reduction to any enlisted grade. A person who is so reduced may be
required to serve for the duration of the war or emergency and six months
thereafter.

(c) No sentence which includes, unsuspended, a dishonorable or bad conduct
discharge, or confinement for more than one year shall be executed until affirmed
by a board of review and, in cases reviewed by it, the Judicial Council.

(d) All other court-martial sentences, unless suspended, may be ordered exe-
cuted by the convening authority when approved by him. The convening author-
ity may suspend the execution of any sentence, except a death sentence.

ART. 72, Vacation of suspension.

(a) Prior to the vacation of the suspension of a special court-martial sentence
which as approved includes a bad-conduct discharge, or of any general court-
martial sentence. the officer having special court-martial jurisdiction over the
probationer shall hold a hearing on the alleged violation of probation. The
probationer shall be represented at such hearing by counsel if he so desires.

(b) The record of the hearing and the recommendations of the officer having
special court-martial jurisdiction shall be forwarded for action to the officer
exercising general court-martial jurisdiction over the probationer. If he vacates
the suspension, the vacation shall be effective, subject to applicable restrictions
in article 71 (c¢), to execute any unexecuted portion of the sentence except a
dismissal. The vacation of the suspension of a dismissal shall not be effective
until approved by the Secretary of the Department.

(¢} The suspension of any other sentence may be vacated by any authority
competent to convene, for the command in which the accused is serving or
assigned, a court of the kind that imposed the sentence.
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ART, 73. Petition for a new trial.

At any time within one year after approval by the convening authority of a
court-martial sentence which extends to death, dismissal, dishonorable or bad-
conduct discharge, or confinement for more than one year, the accused may
petition The Judge Advocate General for a new trial on grounds of newly dis-
covered evidence or fraud on the court. If tne accused’s case is pending before
the board of review or before the Judicial Council. The Judge Advocate General
shall refer the petition to the board or Council, respectively, for action. Other-
wise The Judge Advocate General shall act upon the petition.

ART, 74. Remission and suspension.

(a) The Secretary of the Department and any Under Secretary, Assistant
Secretary, or commanding officer designated by the Secretary may remit or
suspend any part or amount of the uneXecuted portion of any sentence, inciud-
ing all uncollected forfeitures, other than a sentence approved by the President,

(b) The Secretary of the Department may, for good cause, substitute an
administrative form of discharge for a discharge or dismissal executed in
accordance with the sentence of a court-martial,

ART. T5. Restoration.

(a) Under such regulations as the President may prescribe, all rights, privi-
leges, and property affected by an executed portion of a court-martial sentence
which has been set aside or disapproved, except an executed dismissal or dis-
charge, shall be restored unless a new trial or rehearing is ordered and such
executed portion is included in a sentence imposed upon the new trial or re-
hearing.

(b) Where a previously executed sentence of dishonorable or bad-conduct
discharge is not sustained on a new trial, the Secretury of the Department shall
substitute therefor a form of discharge authorized for administrative issuance
unless the accused is to serve out the remainder of his enlistment.

(c) Where a previously executed sentence of dismissal is not sustained on a
new trial, the Secretary of the Department shall substitute therefor a fornt of
discharge authorized for administrative issuance and the officer dismissed by
such sentence may be reappointed by the President alone to such commissioned
rank and precedence as in the opinion of the President such former officer would
have attained had he not been dismissed, The reappointment of such a former
officer shall be without regard to position vacancy and shall affect the promotion
status of other officers only insofar as the President may direct. All time between
the dismissal and such reappointment shall be considered as actual service for all
purposes, including the right to receive pay and allowances,

ART. 76. Finality of court-martial judgments.

The appellate review of records of trial provided by this code, the proceedings,
findings, and sentences of courts-martial as approved, reviewed, or offirmed as
required by this code, and all dismissals and discharges carried into execution
pursuant to sentences by courts-martial following approval, review or, reaffirma-
tion as required by this code, shall be final and conclusive, and orders publishing
the proceedings of courts-martial and all action taken pursuant to such pro-
ceedings shall be binding upon all departments, courts, agencies, and officers of
the United States, subject only to action upon a petition for a new trial as pro-
vided in article 78 and to action by the Secretary of a Department as provided
in article 74.

ParT X—DPUNITIVE ARTICIES
Article
77. Principals,
78. Accessory after the fact.
79. Conviction of lesser included offense.
80. Attempts.
81. Conspiracy.
82. Solicitation.
83, Fraudulent enlistment, appointment, or separation.
84, Unlawful enlistment, appointment, or separation.
85. Desertion.
86. Absence without leave.
87. Missing movement.
88, Disrespect towards officials.
89. Disrespect towards superior officer.
90, Assaulting or willfully disobeying officer.
91. Insubordinate conduct towards noncommissioned officer.
92. Failure to obey order or regulation.
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93. Cruelty and maltreatment.

94, Mutiny or sedition.

95, Arrest and confinement,

968. Releasing prisoner without proper authority.
97. Unlawful detention of another.

98. Non-compliance with procedural rules,
99. Misbehavior before the enemy.

100. Subordinate compelling surrender.
101. Improper use of countersign,

102. Forcing a safeguard.

103. Captured or abandoned property.
104. Aiding the enemy.

105. Misconduct as prisoner,

. Spies.
107. False official statements. .
108. Military property of United States—Loss, damage, destruction, or wrongful disposition.
109. Property other than military property of United States—Waste, spoil, or destruction.
110. Improper hazarding of vessel,
111. Drunken or reckless driving.
112. Drunk on duty.
113. Misbehavior of sentinel.
114. Dueling.
115. Malingering.
116. Riot or hreach of peace.
117. Provoking speeches or gestures.
118. Murder.
119. Manslaughter.
120. Rape.
121, Larceny.
122, Robbery.
123, Forgery.
124, Maiming.
125. Sodomy.
126. Arson.
127. Extortion.
128, Assault.
129, Burglary.
130. Housebreaking.
131, Perjury.
132. Frauds against the Government. .
133. Conduct unbecoming an officer and gentleman.
134. General article.

ART. 77. Principals.
Any person punishable under this code who—

(1) commits an offense punishable by this code, or aids, abets, counsels,
commands, or procures its commission; or
(2) causes an act to be done which if directly performed by him would
be punishable by this code;
shall be punished with the punishment provided for the commission of the
offense.

ART. 78. Accessory after the fact.

Any person subject to this code who, knowing that an offense punishable by
this code has been committed, receives, comforts, or assists the offender in order
to hinder or prevent his apprehensidn, trial, or punishment shall be punished as a
court-martial may direct.

ART. 79. Conviction of lesser included offense.

An gccused may be found guilty of an offense necessarily included in the
offense charged or of an attempt to commit either the offensé charged or an
offense necessarily included therein.

ART. 80. Attempts,

(a) An act, done with specific intent to commit an offense under this code,
amounting to more than mere preparation and tending but failing to effect its
commission, is an attempt to commit that offense,

(b) Any person subject to this code who attempts to commit any offense
punishable by this code shall be punished as a court-martial may direct, unless
otherwise specifically prescribed.

(c) Any person subject to this code may be convicted of an attempt to commit
an offense although it appears on the trial that the offense was consummated.

ART. 81. Conspiracy.
Any person subject to this code who conspires with any other person or
persons to commit an offense under this code shall, if one or more of the con-

spirators does an act to effect the object of the conspiracy, be punished as a
court-martial may direct.
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ART, 82. Solicitation.

(a) Any person subject to this code who solicits or advises another or others
to desert in violation of article 85 or mutiny in violation of article 94 shall, if the
offense solicited or advised is attempted or committed, be punished with the
punishment provided for the commission of the offense, but if the offense solicited
or advised is not committed or attempted, he shall be punished as a court-martial
may direct.

(b) Any person subject to this code who solicits or advises another or others
to commit an act of misbehavior before the enemy in violation of article 99 or
sedition in violation of article 94 shall, if the offense solicited or advised is
committed, be punished with the punishment provided for the commission of
the offense, but if the offense solicited or advised is not committed, he shall be
punished as a court-martial may direct,.

ART. 83. Fraudulent enlistment, appointment, or separation.

Any person who—

(1) procures his own enlistment or appointment in the armed forces by
means of knowingly false representations or deliberate concealment as to his
qualifications for such enlistment or appointment and receives pay or allow-
ances thereunder; or

(2) procures his own separation from the armed forces by means of
knowingly false representations or deliberate concealment as to his eligibility
for such separation;

shall be punishable as a court martial may direct.

ART. 84, Unlawful enlistment, appointment, or separation.

Any person subject to this code who effects an enlistment in or a separation
from the armed forces of any person who is known to him to be ineligible for
such enlistment, appointment, or sepaartion because it is prohibited by law,
regulation, or order shall be punished as a court martial may direct.

ART. 85. Desertion.

(a) Any member of the armed forces of the United States who—

(1) without proper authority goes or remains absent from his place of
service, organization, or place of duty with intent to remain away therefrom
permanently; or

(2) quits his unit or organization or place of duty with intent to avoid
hazardous duty or to shirk important service; or

(8) without being regularly separated from one of the armed forces
enlists or accepts an appointment in the same or another one of the armed
forces without fully disclosing the fact he has not been so regularly separated,
or enters any foreign armed service except when authorized by the United
States;

is quilty of desertion.

(b) Any officer of the armed forces who, having tendered his resignation and
prior to due notice of the acceptance of the same, quits his post at proper duties
without leave and with intent to remain away therefromn permanently is quilty
of desertion.

(¢) Any person found quilty of desertion or attemipted desertion shall be
punished, if the offense is committed in time of war, by death or such other
punishment as a court-martial may direct, but if the desertion or attempted
desertion occurs at any other time, by such punishment, other than death, as a
court-martial may direct.

ART. 88. Absence without leave.
Any person subject to this code who, without proper authority—
(1) fails to go to his appointed place of duty at the time prescribed; or
(2) goes from that place; or
(3) absents himself or remains ahsent from his unit, organization, or
other place of duty at which he is required to be at the time prescribed;
shall be punished as a court-martial may direct.

ART. 87. Missing movement.

Any person subject to this code who through neglect or design misses the
movement of a ship, aircraft, or unit with which he is required in the course
of duty to move shall be punished as a court-martial may direct.
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JART, 88. Disrespect towards officials.

Any officer who uses contemptuous or disrespectful words against the President,
Vice President, Congress, Secretary of Defense, or a Secretary of a Department,
a Governor or a legislature of any State, Territory, or other possession of the
United States in which he is on duty or present shall be punished as a court-
martial may direet.

ARrt. 89, Disrespect towards superior officer.
Any person subject to this code who behaves with disrespect towards his
superior officer shall be punished as a court-martial may direct.

ART. 90. Assaulting or willfully disobeying officer.
Any person subject to this code who—
(1) strikes his superior officer or draws or lifts up any weapon or offers
any violence against him while he is in the execution of his office; or
(2) willfully disobeys a lawful command of his superior officer ;
shall be punished, if the oifense is comunitted in time of war, by death or such
other punishment ag a court-martial may direct, and if the offense is committed
at any other time, by such punishment, other than death, as a court-martial
may direct.
ART. 91. Insubordinate conduct towards noncommissioned officer,
Any warrant officer or enlisted person who—
(1) strikes or assaults a warrant officer, noncommissioned officer, or
petty officer, while such officer is in the execution of his office; or -
(2) willfully disobeys the lawful order of a.warrant officer, noncom-
missioned officer, or petty officer; or
(8) treats with contempt or is disrespectful in language or deportment
towards a warrant officer, noncommissioned officer, or petty officer while
such officer is in the execution of his office;
shall be punished as a court-martial may direct.

ART. 92, Failure to obey order or regulation.
Any person subject to this code who—
(1) violates or fails to obey any lawful general order or regulation; or
(2) having knowledge of any other lawful order issued by a member of
the armed forces, which it is his duty to obey, fails to obey the same; or
(8) is derelict in the performance of his duties;
shall be punished as a court-martial may direct.

ART. 93. Cruelty and maltreatment.

Any person subject to this code who is guilty of cruelty toward, or oppression
or maltreatment of, any person subject to his orders shall be punished as a
court-martial may direct.

ART. 94, Mutiny or sedition.
(a) Any person subject to this code—

(1) who with intent to usurp or override lawful military authority re-
fuses, in concert with any other person or persons, to obey orders or other-
wise do his duty or ¢reates any violence-or disturbance is guilty of mutiny;

(2) who with intent to cause the overthrow or destruction of lawful
civil authority, creates, in concert with any other person or persons, revolt,
violence, or other disturbance against such authority is guilty of sedition;

(3) who fails to do his utmost to prevent and suppress an offense of
mutiny or sedition being committed in his presence, or fails to take all
reasonable means to inform his superior or commanding officer of an of-
fense of mutiny or sedition which he knows or has reason to believe is
taking place, is guilty of a failure to suppress or report a mutiny or sedition.

(b) A person who is found guilty of attempted mutiny, mutiny, sedition, or
failure to suppress or report a utiny or sedition shall be punished by death
or such other punishment as a court-martial may direct.

ART. 95. Arrest and confinement,

Any person subject to this code who resists apprehension or breaks arrest or
who escapes from custody or confinement shall be punished as a court-martial

may direct.
890886 0—50——58
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ART., 96. Releasing prisoner without proper authority.

Any person subject to this code who, without proper authority, releases any
prisoner duly committed to his charge, or who through neglect or design suffers
any such prisoner to escepe, shall be punished as a court-martial may direct.

ART. 97. Unlawful detention of another.

Any person subject to this code who, except as provided by law, apprehends,
arrests, ov confines any person shall be punished as a court-mnartial may direct.

Arr. 98, Noncompliance with procedural rules.
Any person subject to this code who—
(1) is responsible for unnecessary delay in the @isposition of any case
of a person nccused of an offense under this code; or
(2) knowingly and intentionally fails to enforce or comply with any
provision of this code regulating the proceedings before, during, or after
trial of an accused;
shall be punished as a court-martial may direct.

ART. 99. Misbehavior before the enemy.

Any member of the armed forces who before or in the presence of the
enemy—
(1) runs away; or
(2) shamefully abandons, surrenders, or delivers up any command, unit,
place, or military property which it is his duty to defend; or
(3) through disobedience, neglect, or intentional misconduct endangers
the safety of any such command, unit, place, or military property; or
(4) casts away his'arms or ammunition; or
(5) is guilty of cowardly conduct; or
(6) quits his place of duty to plunder or pillage; or
(7) causes false alarms in any command, unit, or place under control of
the armed forces; or
(8) willfully fails to do his utmost to encounter, engage, capture, or destroy
any enemwny troops, combatants, vessels, aircraft, or any other thing, which
it is his duty so to encounter, engage, capture, or destroy; or
(9) does not afford all practical relief and assistance to any troops, com-
batants, vessels, or aircraft of the armed forces belonging to the United
States or their allies when engaged in battle;
shall be punished by death or such other punishment as a court-martial may
direct.

ART. 100. Subordinate ¢ompelling surrender.

Any person subject to this code who compels or atfempts to compel a com-
mander of any place, vessel, airceraft, or other military property, or of any body
of members of the armed forces, to give it up to an enemy or to abandon it, or
who strikes the colors or flag to an enemy without proper authority, shall be
punished by death or such other punishment as a court-martial may Mrect.

ART. 101, Improper use of countersign,

Any person subject to this code who in time of war discloses the parole or
countersign to any person not entitled to receive it or who gives to another
who is entitled to receive and use the parole or countersign.a different parole
or countersign from that which, to his knowledge, he was authorized and
required to give, shall be punished by death or such other punishment as a
court-martial may direct.

ART. 102. Forcing a safeguard.

Any person subject to this code who forces a safeguard shall suffer death or
such other punishment as a court-martial may direct.

Arr, 103. Captured or abandoned property.

(a) All persons subject to this code shall secure all public property taken
from the enemy for the service of the United States, and shall give notice and
turn over to the proper authorvity without delay all captured or abandoned
property in their possession, custody, or control.

(b) Any person subject to this code who—

(1) fails to carry out the duties prescribed in subdivision (a) of this
article; or .

(2) buys, sells, trades, or in any way deals in or disposes of captured
or abandoned property, whereby he shall receive or expect any profit, benefit,
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or advantage to himself or another directly or indirectly connected with
himself; or
(8) engages in looting or pillaging;
shall be punished as a court-martial may direct.

ABRT. 104. Aiding the enemy.
Any person who—
(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies,
money, or other thing; or
(2) without proper authority, knowingly harbors or protects or gives
intelligence tu, or communicates or corresponds with or holds any inter-
course with the enemy, either directly or indirectly ;
shall suffer death or such other punishment as a court-martial or military
commission may direct.

ART, 105. Misconduct as prisoner.
Any person subject to this code who, while in the hands of the enemy in time

of war—
(1) for the purpose of securing favorable treatment by his captors acts

without proper authority in a manner contrary to law, custom, or regulation,
to the detriment of others of whatever nationality held by the enemy as
civilian or military prisoners; or
(2) while in a position of authority over such persons maltreats them
without justifiable cause;
shall be punished as a court-martial may direct.

ABT. 108. Spies.

Any person who in time of war is found lurking or acting as a spy in or about
any place, vessel, or aircraft, within the control or jurisdiction of any of the
armed forces of the United States, or in or about any shipyard, any manufac-
turing or industrial plant, or any other place of institution engaged in work in
aid of the prosecution of the war by the United States, or elsewhere, shall be
tried by a general court-martial or by a military commission and on conviction

shall be punished by death.

ART. 107, False official statements.

Any person subject to this code who, with intent to deceive, signs any false
record, return, regulation, order, or other official document, knowing the same
to be false, or makes any other false official statement knowing the same to be
false, shall be punished as a court-martial may direct.

AgT. 108. Military property of United States——Loss, damage, destruction, or
wrongful disposition
Any person subject to this code who, without proper authority—

(1) sells or otherwise disposes of; or

(2) willtully or through neglect damages, destroys, or loses; or

(8) Willfully or through neglect suffers to be lost, damaged, destroyed,
sold or wrongfutly disposed of ; any military property of the Umited States
shall be punished as a court-martial may direct.

ART. 109. Property other than military property of United States—Waste,
spoil, or destruction.

Any person subject to this code who willfully or recklessly wastes, spoils, or
otherwise willfully and wrongfully destroys or damages any property other than
military property of the United States shall be punished as a court-martial may
direct.

ABRT. 110, Improper hazarding of vessel.
(a) Any persen subject to this code who willfully and wrongfully hazards or
suffers to be hazarded any vessel of the armed forces shall suffer death or such

other punishment as a court-martial may direct.
(b) Any person subject to this code who negligently bazards or suffers to be
hazarded any vessel of the armed forces, shall be punished as a court-martial

may direct.
ART. 111. Drunken or reckless driving,

Any person subject to this code who operates any vehicle while drunk, or in a
reckless or wanton manner, shall be punished as a court-martial may direct.
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ArT. 112. Drunk on duty.
Any person subject to this code, other than a sentinel or lock-out, who is found
drunk on duty, shall be punished as a court-martial may direct.

Arr. 113. Misbehavior of sentinel.

Any sentinel or look-out who is found drunk or sleeping upon his post, or leaves
it before he is regularly relieved, shall be punished, if the offense is committed in
time of war, by death or such other punishment as a court-martial may direct,
but if the offense is committed at any other time, by such punishment other
than death as a court-martial may direct.

ART, 114, Dueling.

Any person subject to this code who fights or promotes, or is concerned in
or connives at fighting a duel, or who, having knowledge of a challenge sent or
about to be sent, fails to report the fact promptly to the proper authority, shall
be punished as a court-martial may direct.

ART. 115. Malingering.
Any person subject to this code who for the purpose of avoiding work, duty,
or service—
(1) feigns illness, physical disablement, mental lapse or derangement; or
(2) intentionally inflicts self-injury :
shall be punished as a court-martial may direct.

ABT. 116. Riot or breach of peace.
Any person subject to this code who causes or participates in any riot or breach
of the peace shall be punished as a court-martial may direct.

ART. 117. Provoking speeches or gestures.

Any person subject to this code who uses provoking or reproachful words or
gestures towards any other person subject to this code xhall be punished as a
court-mgrtial may direct.

ART. 118, Murder.
Any person subject to this code, who, without justification or excuse, kills a
human being, when he—
(1) has a premeditated design to kill: or
(2) intends to kill or inflict great bodily harm : or
(3) is engaged in an act which is ineherently dangerous to others and
evinces a wanton disregard of human life; or
(4) is engaged in the perpetration or attempted perpetration of bur-
glary, sodomy, rape, robbery, or aggravated arson, though he has no intent
to kill;
is guilty of murder, and shall suffer such punishment as & court-martial may
direct, except that if found guilty under paragraph (1) of this article, he shall
suffer death or imprisonment for life as a court-martial may irect.

ARrT. 119, Manslaughter .
Any person subject to this code who, without a design to effect death, kills a
human being—
(1) in the heat of sudden passion; or
(2) by culpable negligence; or
(3) while perpetrating or attempting to perpetrate an offense, other
than those specified in paragraph (4) ot article 118, directly affecting the-
person ;
is guilty of manslaughter and shall be punished as a court martial may direct.

ART, 120. Rape.

(a) Any person subject to this code who commits an act of sexual intercourse
with a female not his wife, by force and without her consent, is guilty of rape.
Penetration, however slight, is sufficient to complete the offense.

(b) Any person found guilty of rape shall be punished by death or such other
punishment as a court-martial may direct.

ART. 121, Larceny.

Any person subject to this code who, with intent to deprive or defraud another
of the use and benefit of property or to appropriate the same to his owr use
or the use of any person other than the true owner, wrongfully takes, obtains.
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or withholds, by any means whatever, from the possession of the true owner or
of any other person any money, personal property, or article of value of any
kind, steals such property and is guilty of larceny, and shall be punished as a
court-martial may direct.

ART. 122, Robbery.

Any person subject to this code who with intent .to steal takes anything of
value from the person or in the presence of another, against his will, by means
of force or violence or fear of immediiate or future injury to his person or
property or the person or property of a relative or member of his family or of
anyone in his company at the time of the robbery, is guilty of robbery, and shall
be punished as a court-martial may direct.

ART. 123. Forgery.
Any person subject to this code who, with intent to defraud—

(1) falsely makes or alters any signature to, or any part of, any writing
which would, if genuine, apparently impose a legal liability on another or
change his legal right or liability to his prejudice; or

(2) utters, offers, issues, or transfers such a writing, known by him
to be so made or altered;

is guilty of forgery and shall be punished as a court-martial may direct.

ARrT. 124, Maiming,
Any person subject to this code who, with intent to injure, disfigure, or dis-
able, inflicts upon the person of another an injury which—
(1) seriously disfigures his person by any mutilation thereof; or
(2) destroys or disdbles any member or organ of his body; or
(3) seriously diminishes his physical vigor by the injury of any member
or organ;
is guilty of maiming and shall be punished as a court-martial may direct.

ART. 125. Sodomy.

(a) Any person subject to this code who engages in unnatural carnal copula-
tion with another of the same or opposite sex or with an animal is guilty of
sodomy. Penetration, however slight, is sufficient to complete the offense,

(b) Any person found guilty of sodomy shall be punished as a court-martial
may direct.

ART. 126. Arson.

(a) Any person subject to this code who willfully and maliciously burns or
sets on fire a dwelling in which there is at the time a human being, or any
other structure, water craft, or movable, wherein to the knowledge of the
offender there is at the time a human being, is guilty of aggravated arson and
shall be punished as a court-martial may direct.

(b) Any person subject to this code who willfully and maliciously burns or
sets fire to the property of another, except as provided in subdivision (a) of this
article, is guilty of simple arson and shall be punished as a court-martial may
direct.

ART. 127. Extortion.

Any person subject to this code who communicates threats to another with the
intention thereby to obtain anything of value or any acquittance, advantage,
or immunity of any description is guilty of extortion and shall be punished as
a court-martial may direct.

ART. 128. Assault.

(a) Any person subject to this code who attempts or offers with unlawful
force or violence to do bodily harm to another person, whether or not the
attempt or offer is consummated, is guilty of assault and shall be punished as a
court-martial may direct.

(b) Any person subject to this code who—

(1) commits an assault with a dangerous weapon or other means or
force likely to produce death or grievous bodily harm; or
(2) commits an assault and intentionally inflicts grievous bodily harm
with or without a weapon;
is guilty of aggravated assault and shall be punished as a court-martial may
direct.
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ARrT. 129. Burglary.

Any person subject to this code who, with intent to commit an offense pun-
ishable under articles 118 through 128 inclusive, breaks and enters, in the night-
time, the dwelling house of another, is guilty of burglary and shall be punished
as a court-martial may direct.

ArT. 130. Housebreaking.

Any person subject to this code who unlawfully enters the building or struc-
ture of another with intent to commit a criminal offense therein is guilty of
housebreaking and shall be punished as a court-martial may direct,

ART. 131. Perjury.

Any person subject to this code who in a judicial proceeding or course of
justice willfully and corvuptly gives, upon a lawful oath or in any form allowed
by law to be substituted for an oath, any false testimony material to the issue
or matter of inquiry is guilty of perjury and shall be punished as a court-
martial may direct.

ART. 132, Frauds against the Government,
Any person subject to this code—
(1) who, knowing it to be false or fraudulent—
(A) makes any claim against the United Statés or any officer there-
of; or
(B) presents to any person in the civil or military service thereof, for
approval or payment, any claim against the United States or any officer
thereof; or .
(2) who, for the purpose of obtaining the approval, allowance, or payment
of any claim against the United States or any officer thereof—
(A) makes or uses any writing or other paper knowing the same to
contain any false or fraadulent statements;
(B) makes any oath to any fact or to any writing or other paper
knowing such oath to be false; or
(C) forges or counterfeits any signature upon any writing or other
paper, or uses any such signature knowing the same to be forged or
counterfeited ; or
(3) who, having charge, possession, custody, or control of any money or
other property of the United States, furnished or intended for the armed
forces thereof, knowingly delivers to any person having authority to receive
the same, any amount thereof less than that for which he received a certificate
or receipt; or
(4) who, being authorized to make or deliver any paper certifying the re-
ceipt of any property of the United States furnished or intended for the armed
forces thereof. makes or deliver to any person such writing without having
full knowledg:« of the truth of the statements therein contained and with
intent to defraud the United States;
shall, upon conviction, be punished as a court-martial may direct.

ART. 183. Conduct unbecoming an ofticer and gentleman.

Any officer, cadet, or midshipman who is convicted of conduct unbecoming an
officer and a gentleman shall be dismissed from the armed forces.

ART. 134. General article.

Though not specifically mentioned in this code, all disorders and neglects to the
prejudice of good order and discipline in the armed forces, all conduct of a nature
to hring discredit upon the armed forces, and crimes and offenses not capital, of
which persons subject to this code may be guilty, shall be taken cognizance of
by a general or special or summary court-martial, according to the nature and
degree of the offense, and punished at the discretion of such court,

PART XI—MISCELLANEOUS PROVISIONS
Article
135. Courts of inquiry.
136. Authority to administer oaths and to act as notary.
137. Articles to be explained.
138. Complaints of wrongs.
139. Redress of injuries to property.
140. Delegation by the President.
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Art, 135. Courts of inquiry.

(a) Courts of inquiry to investigate any matter may be convened by any person
authorized to convene a general court-martial or by any other person designated
by the Secretary of a Department for that purpose whether or not the persons
involved have requested such an inquiry.

(b) A court of inquiry shall consist of three or more officers. For each court
of inquiry the convening authority shall also appoint counsel for the court.

(c) Any person subject to this code whose conduct is subject to inquiry shall
be designated as a party. Any person subject to this code or employed by the
National Military Establishment who has a direct interest in the subject of inguiry
shall have the right to be designated as a party upon request to the courf. Any
person designated as a party shall be given due notice and shall have the right
to be present, to be represented by counsel, to cross-examine witnesses, and to
introduce evidence,

(d) Members of a court of inquiry may be challenged by a party, but only for
the cause stated to the court.

(e) The members, counsel, the reporter, and interpreters of courts of inquiry
shall take an oath or affirmation to faithfully perform their duties.

(f) Witnesses may be suninoned to appear and testify and be examined before
courts of inquiry as provided for courts-martial.,

(g) Courts of inquiry shall make findings of fact but shall not express opinions
or make recomnrendations unless required to do so by the convening authority,

(h) Each court of inquiry shall keep a record of its proceedings, which shall
be authenticated by the signatures of the president and counsel for the court
and forwarded to tlie convening authority. In case the record cannot be authen-
ticated by the president it shall be signed by a member in lieu of the president
and in case the record cannot be anthenticated by the counsel for the court it
shall be =igned by a member in lien of the counsel.

ART. 156, Authority to adninister oaths and to act as notary.

(a) The following persons on active duty in the armed forces shall have author-
ity to administer oaths for the purposes of military administration, including
military justice, and shall have the general powers of a notary public and of a
consul of the United States, in the porformance of all notarial acts to be executed
by members of any of the armed forces, wherever they may be, and by other per-
sons subject to this code outside the continental limits of the United Ntates:

(1) All judge advocates of the Army and Air Force;

(2) All law specialists:

(3) All summary courts-martial;

(4) ANl adjutants, assistant adjutants, acting adjutants, and personnel
adjutants;

(5) All commygnding officers of the Navy and Coast Guard;

(6) All staff judge advocates and legal officers, and acting or assistant
staff judge advocates and legal officers; and

(7) All other persons designated by regulations of the armed forces or by
statute.

(b) The following persons on active duty in the armed forces shall have
authority to administer oaths necessary in the performance of their duties:

(1) Thh president. law officer, trial counsel, and assistant trial counsel for

all general and special courts-martial;

(2) The president and the counsel for the court of any court of inquiry;

(3) All officers designated to take a deposition;

(4) All persons detailed to conduct an investigation;

(5) All recruiting officers; and

(6) All other persons designated by regulations of the armed forces or by
statute.

(e) No fee of any character shall he paid to or received by any person for the
performance of any notarial-act herein authorized.

(d) The signature without seal of any such person acting as notary, together
with the title of his office, shall be prima facie evidence of his authority.

ART. 137, Articles to be explained.

Articles 2, 3, 7 through 15, 25, 27, 31, 37, 38, 55, 77 through 134, and 137 through
139 of this code shall be carefully explained to every enlisted person at the tine
of his entrance on active duty in any of the armed forces of the United States,
or within six days thereafter. They shall be explained again after he has
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completed six months of active duty, and again at the time he reenlists, A com-
plete text of the Uniform Code of Military Justice and of the regulations pre-
scribed by the President thereunder shall be made available to any person on
active duty in the armed forces of the United States, upon his request, for his
personal examination.

ART. 138, Complaints of wrongs.

Any member of the armed forces who believes himself wronged by his comr
manding officer, and, upon due application to such commander, is refused redress
may complain to any superior officer who shall forward the complaint to the
officer exercising general court-martial jurisdiction over the officer against whom
it is made. That officer shall examine into said complaint and take proper
measures for redressing the wrong complained of; and he shall, as soon as
posxible, transmit to the Department concerned a true stutement of such com-
plaint, with the proceedings had thereon.

AgT. 139. Redress of injuries to property.

(a) Whenever complaint is made to any commanding officer that willful
damuage has been done to the property of any person or that his property has
beenn wrongfully taken by members of the armed forces he may, subject to
such regulations as the Secretary of the Department may prescribe, convene
a board to investigate the complaint. The board shall consist of from one to
three officers and shall have, for the purpose of such investigation, power to
summon witnesses and examine them upon oath or affirmation, to receive deposi-
tions or other documentary evidence, .and to assess the damages sustained
against the responsible parties. The assessment of damages made by such board
shall be subject to the approval of the commanding officer, and in the amount
approved by him shall be charged against the pay of the offenders. The order
of such commanding officer directing charges herein authorized shall be con-
clusive on any disbursing officer for the payment by him to the injured parties
of the damages so ussessed and approved.

(b) Where the offenders cannot be ascertained, but the organization or
detachment to which they belong is known, charges totaling the amount of
damages assessed and approved may be made in such proportion as may be
deemed just upon the individual members thereof who are shown to have heen
present at the scene at the time the damages complained of were inflicted, as
determined by the approved findings of the board.

ART. 140. Delegation by the President.

The President is authorized to delegate any authority vested in him under this
code, and to provide for the subdelegation of any such authority.

NEe, 2, It any article or part thereof, as set out in section 1 of this Act, shall
be held invalid, the remainder shall not be affected thereby.

SEc. 3. No inference of a legislative construction is to be drawn by reason
of the part in which any article js placed nor by reason of the catch lines of
the part or the article as set out in section 1 of this Act.

Skec. 4. All offenses committed and all penalties, forfeitures, fines, or liabilities
incurred prior to the effective date of this Act under any law embraced in or
moditied, changed, or repealed by this Act may be prosecuted, punished, and
enforced, and action thereon may be completed, in the same manner and with
the same effect as if this Act had not been passed.

Sgc. 5. This Act shall hecome effective on the last day of the twelfth calendar
month after approval of this Act, or on July 1, 1950, whichever date is later,

SEC. 6. Articles of War 107, 108, 112, 113, 119, and 120 (41 Stat. 809, 810, 811),
as amended are further amended as follows:

(a) Delete from article 107, the words “Article 107.”

(b) Delete from article 108, the words “Article 108.”

(¢) Delete from article 112, the words “Articie 112,

() Delete trom article 113, the words “Article 113.”

te) Delete from article 1198, the words “Article 119.”

(f) ielete from article 120, the words “Article 120.”

These provisions as amended herein shall be coustrued to have the same force,
effect, and applicability as they now have, but shall not be known as “Articles
of War.”

SEe, 7. (a) AUTHORITY oF Naval Orriceks AFTER LOss or VESSEL.—When the
crew of any naval vessel or aircraft are separated from their vessel or aircraft
by means oi its wreck, loss, or destruction, all the command and authority
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given to the officer of such vessel or aircraft shall remain in full force until such
crew shall be regularly discharged or reassigned by competent authority.

(b) AUTHORITY OF OFFICERS OF SEPARATE ORGANIZATION OF MARINES.—When a
force of marines is embarked on a naval vessel or vessels, as a separate organiza-
tion, not a part of the authorized complement thereof, the authority and powers
of the officers of such separate organizations of marines shall be the same as
though such organization were serving at a naval station on shore, but nothing
herein shall be construed as impairing the paramount authority of the command-
ing officer of any vessel over the vessel under his command and all persons em-~
barked thereon.

(¢) CoMMANDERS' DUTIES OF ExaMPLE AND CORRECTION.—AIl commanding officers
and others in authority in the naval service are required to show in themselves
a good example of virtue, honor, patriotism, and subordination; to be vigilant
in inspecting the conduct of all persons who are placed under their command; to
guard against and suppress all dissolute and immoral practices, and to correct,
according to the laws and regulations of the Navy, all persons who are guilty of
them ; and to take all necessary and proper measures, under the laws, regulations,
and customs of the naval service, to promote and safeguard the morale, the phy-
sical well-being, and the general welfare of the officers and enlisted persous under
their command or charge.

(d) DiviNE SERVICE.—The commanders of vessels and naval activities to which
chaplains are attached shall cause divine service to be performed on Sunday,
whenever the weather and other circumstances allow it to be done; and it is
earnestly recommended to all officers, seamen, and others in the naval service
diligently to attend at every performance of the worship of Almighty God.

(e) REVERENT BEHAVIOR.—AIL persons in the Navy are enjoined to behave them-
selves in a reverent and becoming manner during divine service.

OATH OF ENLISTMENT

See, R Every person who is enlisted in any armed force shall take the following
oath or afiirmation at the time of his enlistinent: 1, oo ___ , do soleninly
swear (or affirny) that I will bear true faith and allegiance to the United States
of America; that I will serve them honestly and faithfully against all their
enemies whomsoever; and that I will obey the orders of the President of the
United States and the orders of the officers appointed over me, according to regu-
lations and the Uniform Code of Military Justice.” This oath ar affirmation may
be taken before any officer,

REMOVAL OF CIVIL SUITS

Skc. 9. When any civil or criminal prosecution is coinmenced in any court of a
State of the United States against any member of the armed forces of the
United States on account of any act done under color of his office or status, or in
respect to which he claims any right, titie, or authority under any law of the
United Rtates respecting the armed forces thereof, or under the law of war, such
snit or prosecution may at any time before the trial or {inal hearing thereof be
removed for trial into the district court of the United States in the district where
the same is pending in the manner prescribed by law, and the cause shall there-
upoil be entered on the docket of such district court, which shall proceed as if the
cause hacl been originally commenced therein and shall have full power to hear
and determine said cause.

DISMISSAL OF OFFICERS

Sec¢. 10. No officer shall be dismissed from any of the armed forces except by
sentence of a general court-niartial, or in ccmmutation thereof, or, in time of war,
by order of the President; but the President may at any time drop from the rolls
of any armed force any officer who has been absent without authority from his
place of duty for a period of three months or more, or who, having been found
guilty by the civil authorities of any otfense, is finally sentenced to confinement in
a Federal or State penitentiary or correctional institution.

SEC, 11. The proviso of section 3 of the Act of April 9, 1906 (34 Stut. 104, ch.
1370), is amended to read as follows:

“Provided, That such midshipman shall not be confined in a military or naval
prison or elsewhere with men who have been convicted of crimes or misde-
meanors; and such finding and sentence shall be subject to review in the manner
prescribed for general court-martial cases.”
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SEc. 12. The following sections or parts thereof of the Revised Statutes or
Statutes at Large are hereby repealed. Any rights or liabilities existing under
such sections or parts thereof prior to the effective date of this Act shall not be
affected by this repeal, and this Act shall not be effective to authorize trial or
punishment for any offense if such trial or punishment is barred by the provisions
of existing law:

(a) Chapter II of the Act of June 4, 1920 (41 Stat. 759, 787-811, ch, 227), as
amended, except Articles of War 107, 108, 112, 113, 119, and 120;

(b) Revised Statutes, 1228 through 1230;

(c) Act of January 19, 1911 (36 Stat. 894, ch, 22) ; ‘

(d)3Paragraph 2 of section 2 of the Act of March 4, 1915 (38 Stat. 1062, 1084,
ch, 143) ;

(e) Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16
through 63, as amended ; .

(f) The provision of section 1457, Revised Statutes, which subjects officers
retired from active service to the rules and articles for the government of the
Navy and to trial by general court-martial;

(g) Section 2 of the Act of June 22, 1874 (18 Stat. 191, 192, ch. 392) ;

(h) The provision of the Act of March 3, 1893 (27 Stat. 715, 716, ch. 212), under
the heading “Pay, Miscellaneous”, relating to the punishment for fraudulent
enlistment and receipt of any pay or allowances thereunder ;

(i) Act of January 23, 1895 (28 Stat. 639, ch. 45), as amended ;

(§J) Provisions contained in the Act of March 2, 1895 (2§ Stat. 825, 838, ch.
186), as amended, under the heading “Naval Academy”, relating to the power of
the Secretary of the Navy to convene general courts-martial for the trial of naval
cadets (title changed to “midshipmen’” by Act of July 1, 1902, 32 Stat. 662, 686, ch.
1368), his power to approve proceedings and execute sentences of such courts-
martial, and the exceptional provision relating to approval, confirmation, and
carrying into effect of sentences of suspension und dismissal ;

(k) Sections 1 through 12 and 15 through 17 of the Act of February 16, 1909
(85 Stat. 621, 623, ch. 131) ;

(1) The provision of the Act of August 29, 1916 (39 Stat. 556, 573, ch. 417),
under the heading “Hospital Corps”, making officers and enlisted men of the
Medical Department of the Navy who are serving with a body of marines de-
tached for service with the Army subject to the rules and Articles of War while
80 serving;

(m) The provisions in the Act of August 29, 1916 (39 Stat. 556, 586, ch. 417),
under the heading “Administration of Justice”;

(n) Act of October 6, 1917 (40 Stat. 393, ch. 93) ;

(o) Act of April 2,1918 (40 Stat. 501, ch, 39) ;

(p) Act of April 25, 1985 (49 Stat. 161, ch. 81) ;

(q) The third proviso of section 6, title I, of the Naval Reserve Act of 1938
(52 Stat. 1175, 1176, ch. 690) ;

h(rs)) Section 301, title I1I, of the Naval Reserve Act of 1938 (52 Stat. 1175, 1180,
ch. 690) ;

(s) Act of March 22, 1943 (57 Stat. 41, ch. 18) ;

(t) Act of April 9, 1943 (57 Stat. 58, ch. 36) ;

(u)) Sections 2, 3, 4, 6, and 7 of the Act of May 26, 1906 (34 Stat. 200, 201, ch.
2556) ;

(v) The provision of the Act of June 5, 1920 (41 Stat. 874, 880, ch. 235), under
the heading “Coast Guard”, authorizing the trial of enlisted men in the Coast
Guard by deck courts.

Senator Kerauver. I am informed that a subcommittee of the House
Armed Services Committee, of which Mr. Brooks is the chairman,
has conducted extended hearings on an identical House bill, H. R.
2498. Printed copies of these hearings are before each committee
member. As a result of these hearings, numerous changes have been
made in the reading of the bill, and Mr. Brooks has introduced a
new bill, H. R. 4080, incorporating these changes. The House sub-
committee is presenting H. R. 4080 to the full House Armed Services
Committee today. Copies of H. R. 4080 are before each committee
member, and these copiles have been marked up to show the amend-
ments made to the original bill.
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S. 857 was introduced at the request of Mr. Forrestal, after long
study by a committee appointed by him to study this problem. The
members of the committee that drafted this bill are:

Prof. E. M. Morgan, Jr., professor of law, Harvard University.

Mr. Gordon Gray, Assistant Secretary of the Army.

Mr. W. John Kenney, Under Secretary of the Navy.

Mr. E. M. Zuckert, Assistant Secretary of the Air Force.

Mr. F. E. Larkin, assistant general counsel to the Secretary of
Defense.

Today we are very happy to have as witnesses Professor Morgan
and Mr. Larkin, the chairman and executive secretary of the com-
mittee, respectively.

Professor Morgan has given this entire matter a great deal of
study, and was very helpful and instrumental in the preparation
of the departmental bill, S. 857, which we have before us today, and
we appreciate greatly your coming down, Professor Morgan, to give
the committee the benefit of your views and testimony.

We will be glad to hear from you at this time.

STATEMENT OF E. M. MORGAN, JR., PROFESSOR OF LAW, HARVARD
UNIVERSITY

Mr. Morean. Thank you, Mr. Chairman.

At the outset, I should like to state that Secretary Johnson has
authorized me to speak on behalf of the National Military Estab-
lishment in support of S. 857. As you know, this bill was intro-
duced in the Congress before Mr. Johnson assumed his office, and
it had the full support of Mr. Forrestal. Secretary Johnson concurs
in Mr. Forrestal’s position and desires that your committee be informed
that he fully supports the uniform code.

In the hope of getting before you in a short form the essential
features of the coge, I %ave prepared a statement, but with your
permission I will offer the statement for the record and try to give
a summary of what I think would be the important features of the
bill that would attract your attention most.

Senator Kerauver. We will be glad to have you do that, Professor
Morgan, and the statement will be inserted in the record at this point.

(The prepared statement of Professor Morgan is as follows:)

THE UNIFORM CODE OF MILITARY.JUSTICE

(Mr. Chairman and members of the committee.)

At the outset, I would like to state that Secretary Johnson has authorized
me to speak on behalf of the National Military Establishment in support of
S. 857. As you know this bill was introduced in the Congress before Mr.
Johnson assumed his office and it had the full support of Mr. Forrestal. Secre-
tary Johnson concurs in Mr. Forrestal’s position and desires that your coni-
mittee be informed that he fully supports the uniform code.

In the hope of putting before you in the shortest time the essential features
of the code, I have prepared a statement. With your permission I will offer this
statement for the record and will paraphrase it for you.

S, 837 which is the counterpart of H. R. 2498 on which the House Armed
Services has recently concluded hearings is the resulf of an intensive study
of the present systems and practices of the several departments or branches of
the military forces, of the complaints that have been made against both the
structure and operation of the existing military tribunals, of the explanations
and answers of the services to those complaints, of the various suggestions that
have been made for modification or reform and of the arguments of representa-
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tives of the services as to the practicability of each proposal. In some instances
we found helpful, information concerning the practices of foreign military
establishments. Copies of data compiled by the staff of the committee under
the direction of Mr. Larkin, assistant general counsel, Secretary of Defense, have
been supplied for your use.

As you know, the committee that was appointed by Secretary Foxrestal
consisted of Assistant Secretary of the Army, Gordon Gray; Under Secretary
of the Navy, John Kenney: and Assistant Secretary of the Air Force, Eugene
Zuckert, I acted as chairman of this committee, We, of course, found many
problems of complexity in our study of the Articles of Wur and Articles for
the Government of the Navy. We found differences in nomenclature, organiza-
tion, function, and procedures in the two statutes.

It was very gratifying to me that the committee achieved such a large degree
of unanimity. There were only three issues on which there was not full agree-
ment and these issues were submitted to Secretary Forrestal and his decisions
were incorporated in the code. T believe Mr. Larkin has discussed the issues
involved with you in executive session several months ago. A project of this
kind, of necessity, represents the combined views of a number of people, and
each and every participant partially compromised his views on a number of
points. Therefore, the proposed code is not the product of one person, nor would
it have all its present provisions if written by one person or by one deparfment.

Our directive, which we endeavored to obey, was to create a code that would
be applicable to all the armed forces—Army, Navy, Air Force, and Coast
Guard—a code that would operate uniformly for the wnified Military Establish-
ment. We have also tried to phrase the code in modern legislative language
and to arrange its provisions in orderly sequence, so that it would be under-
standable to laymen and to civilian lawyers as well as to men learned in military
law.

The code is designed to supersede (a) the Articles of War including the amend-
ments contained in the Selective Service Act of 1348, (b) the Articles for the Gov-
ernment of the Navy, and (c¢) the Disciplinary Laws of the Coast Guard. As you
know, there are at present no separate articles governing the Air Force or the
Marine Corps. If passed, the code will be the sole statutory authority embodying
both the substantive and the procedural law governing iilitary justice and its
administration. There will be the same law and the same procedure governing
all personnel in the armed services. That this should be so is the settled convic-
tion of most people, and I believe no argument is necessary to demonstrate its
validity.

In the same way that all persons in this country are subject to the same Fed-
eral laws and triable by the same procedure in ail Federal courts, so it will be
in the armed forces. The original trial of an accused will be in a court of his
own service, except in certain circutnstances where he is a member of a force
acting jointly with another. The departmental review will follow a similar
course. But the procedure before trial, at the trial, and on review will be the
same as if the case had occurred in either of the other armed forces. The final
review on the law will be made by the same tribunal for all the Departments of
the Military' Establishment. The objective is to make certain not only that
justice be done to the accused but that there be no disparities between the
services, A ecivilian lawyer will have no difficulty in conducting any case at any
stage of the proceeding.

Inasmuch as a large portion of the code has its foundation in those two statutes,
in many instances there is very little that is new in the uniform code except the
language. ’I‘ilele are a number of provisions, however, which were not heretofore
contained in either the Articles of War or the Articles for the Government of the
Navy and to which you will probably wish to give special consideration. By a
brief summary of the contents of each part of the uniform code, starting at the
beginning, I can indicate to you those articles which are incorporations of present
provisions and practices, those which are incorporations of the amendment of
Jast year to the Articles of War, and those articles which are new.

Part I of the code concerns itself with general provisions which are usually
found in mo#lern penal laws, This part contains, in addition to definitions, the
general jurisdictional provisions of military law. There is little in this part
which is entirely new.

Article 4, however, is a noteworthy change for the Army and Air Force in that
it provides that, in cases where an officer is dismissed by the President without
trial and in the event he is later exonerated, he may be restored to active duty.
Article 6 extends to the Navy the provisions passed by the Congress at the last
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session requiring assignments for duty of judge advocates and legal ofticers to
be subject to the approval of the appropriate Judge Advocate General and requir-
ing consultation by convening authorities with staff judge advocates or legal
officers in matters relating to the administration of military justice.

Part II, which consists of articles 7 through 14, covers the general subject of
apprehension and restraint. It is new only to the extent that the conflicting
definitions of the terms used and the different processes have been simplified
and made more orderly. Attention is drawn, speciflcally, to article 12, which
continues the provision enacted by the Eightieth Congress in connection with con-
finement of members of the armed forces with enemy prisoners.

Part III consists of one article only—Article 15—which deals with nonjudicial
punishment imposable by commanding officers. This is commonly called company
punishment in the Army, and punishment at mast in the Navy. As y&u will
notice, the article lists all the punishments now so imposable by both the Army
and the Navy. The present practice of the Army differs from that of the Navy.
The permitted punishinents are different. The Army practice has been to impose
less severe punishment and to give the accused an option to demand trial by court
martial. The Navy has imposed somewhat more severe penalties and has given
the accused no option. This diversity in practice is due to two factors: (1) Men
on shipboard are necessarily in a different situation with reference to freedom
of motion and availability of replacement than men in camp; (2) the punish-
ment is imposed at mast by the captain, and a summary court consists of an
inferior officer, while in the Army such an incongruity in rank between a com-
manding officer and a summary court would be virtually unknown. The com-
mittee concluded that these factors justified a difference in treatment. Conse-
quently article 15, first, subjects the imposition of these nonjudicial penalties
to complete reguiation by the President, and, second, gives the secretary of each
department discretionary power to put additional limitations upon them and to
provide for an option to the accused to demand a court martial. One further
provision of interest in this article is subdivision (d) which strengthens the
present system of appeals from nonjudicial punishment and permits reviewng
authorities not only to remit the unexecuted portion of punishment, but to restore
rights adversely affected.

Part 1V in its article 16 creates three classes of courts martial—general,
special, and summary. These correspond to the present courts in the Army,
The special court martial under present Navy practice is called a summary
court, and the summary court is called a deck court. The chief difference
from the present Army provision is the requirement that a general court shall
consist of at least five members and a law officer.

Most of the articles consist of a rewording and revision of provisions found
at present in both the Articles of War and the Articles for the Government
of the Navy. Article 17, however, is new 'in that it provides reciproeal juris-
diction of courts martial. By its terms, each armed force shall have court-
martial jurisdiction over all persons subject to the uniform code. There is
thus provided authority for any Army court martial to try either its own per-
sonnel or the personnel of the Navy, the Air Force, or the Coast Guard. It is
felt that this provision is necessary in the light of unification and by virtue of
the tendency to have military operations undertaken by joint forces. Inasmuch
as it is not possible at this time to forecast the different forms of joint opera-
tion which will take place in the future, the exercise of the reciprocal jurisdic-
tion of one armed force over the personnel of other services has been left to
the regulations of the President. In this way a desirable flexibility is attained
which will enable the President to prescribe the types of operations in which
reciprocal jurisdiction will be exercised.

Part V, which has to do with the appointment and composition of courts
martial, includes articles 22 through 28. These fix the qualifications of the
persons who may convene general, special, and summary courts, and the persons
who may serve on courts martial. Article 25 provides for the service of enlisted
men on courts which try enlisted men and follows the provision of Public Law 759
of the Eightieth Congress. Article 26 and article 27 deserve special mention,
The former, which provides for a law afficer on general courts martial, changes
the practice of the Navy which has heretofore had no judge on its courts. It
also changes the practice of the Army, which has had a law member, in that
this official will now act solely as a judge and not as a member of the court,
which becomes much like a civilian jury, The law officer will not retire with
the court.
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Article 27, which provides for the appointment of trial counsel and defense
counsel, changes present Army and Navy law in that it makes it mandatory
for each counsel before a general court martial to be either a judge advocate
or a law specialist, or a person admitted to practice in the Federal or the highest
court of a State, and to be certified by the Judge Advocate General as competent.
Heretofore lawyers acted as counsel only if they were found available by the
convening authority. The committee believes that the provisions of these two
articles will tend to make the general ceurt martial a more independent tribunal
staffed by competent and efficient lawyers.

Part VI covers the provisions governing pretrial procedure and, in the main,
the articles in this part follow present Army practice as prescribed in the amend-
ment of 1948. The Navy practice of pretrial investigation is less formal than that
of thegArmy. By the new provisions, both of them will be the same.

Part VII, articles 36-54, covers trial procedure and follows closely the present
Army and Navy practices. A good many of the provisions, however, now make
uniform a number of minor differences which have heretofore existed. Article
37 continues the provision passed by the Congress last year prohibiting unlawful
influence on the actions of courts martial. The committee believed it most desir-
able to continue this salutary prohibition, which will do much to eliminate
so-called command control. Article 41, which provides one peremptory challenge
of members of general and special courts, follows present Army practice, but
changes Navy practice, which heretofore had no provision for peremptory chal-
lenges. Another example of uniformity is found in article 51, which covers the
question of voting and rulings. As set out by the provisions of the article, the
law officer now becomes more nearly an impartial judge in the manner of civilian
courts. In addition to ruling on interlocutory questions of law during the course
of the trial, the law officer is now required to instruct the court, on the record,
before it retires as to the elements of the offense and to charge the court on pre-
sumption of innocence, reasonable doubt and burden of proof. In article 52,
you will notice that the number of votes required for both conviction and sentence
have been made uniform for all the services.

Part VIII, articles 55-58, deals with sentences and has nothing now in it except
an authorization to the respective Secretaries to make regulations for carrying
into execution any sentence of conflnement in any correctional or penal institu-
tion under the control of the United States, This was drafted after consultation
with the correctional branches of the services and its purpose is to make avail-
able more adequate facilities for rehabilitation of offenders.

Part IX, article 50-76, provides for the appellate review of court-martial cases.
It makes a number of innovations in which I am sure you will be interested.
When the committee considered the whole subject of appellate review, it found
that the present procedures of the Army and Navy differed widely. The Army
system is exceedingly complex. To the review by the convening authority and
the board of review, further review was added last year by Congress by a judicial
council composed of three general officers., The course of review for several types
of cases is painstakingly spelled out in the Articles of War by reference to and in
conjunction with the respective functions of approving and confirming authori-
ties, and is difficult for the uninitiated to diagram or understand. In studying
this system, the Navy felt that it was wholly impracticable for its operations.
The Navy system of review, on the other hand, is far more informal and, im
the main, rests ultimately with the Secretary of the Navy. It provides a review
by the convening authority, a review in the office of the Judge Advocate General,
and an additional review on sentence by the Bureau of Personnel and by a
sentence review board. The action of all these agencies, however, is advisory
only. The Army thought this system unsuited to its needs. The committee felt
obliged to devise a system that would be useful and practical for all services, and
would be consonant with the plan of unification.

In essence, the appellate review proposed in the Uniform Code is as follows:
There is an initial review by the convening authority covering law, facts, credi-
bility of witnesses and a review of the sentence. In this respect, it is in all
essentials the same as the first review provided at the present time by both the
Army and the Navy. Insofar as the convening authority has affirmed a finding
or sentence against the accused, a review is provided by a board of review in
the Office of the Judge Advocate General of the Department of which accused
is a member. This board of review is a counterpart of the present board of
review of the Army. As the amendment of 1948 provides, it reviews the record
of the trial for law, facts, and sentence. To this extent, the Navy system is
changed. Following this review, there is a review for errors of law by a single
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Judicial Council, composed of three civilians, It is apparent that such a
tribunal is necessary to insure uniformity of interpretation and administration
throughout the armed services, Moreover, it is consistent with the principle
of civilian control of the armed forces that a court of final appeal on the law
should be composed of civilians. With your permission I will not stop to spell
out further the many details of this system, I should prefer to postpone fur-
ther explanation of it until you take it up formally and in detail. At that time,
we can show you some charts of this system and its comparison to the present
Arnﬁly and Navy systems. They will, I think, help you to visualize the whole
problem.

Part IX also provides in article 70 for appellate counsel to assure that the
parties will be adequately represented before the boards of review and the
Judicial Council. They shall be appointed by the Judge Advocates General
with provision for the accused to have his own counsel. Article 72 provides
for a hearing before the suspension of a serious sentence can be vacated. Both
of these articles are new.

Part X covers punitive articles. In the main, the present punitive articles of
the Articles of War and the Articles for the Government of the Navy are re-
tained. There are, however, several interesting features of the present puni-
tive articles. In the first place, we have set forth some general provisions
normally found in modern penal laws and not heretofore contained in the
Articles of War or the Articles for the Government of the Navy. These cover
the definitions of a “principal,” “an accessory after the fact,” “attempts to com-
mit crimes,” “conspiracies” and “solicitations.”

You will notice as you study the punitive articles that we have consolidated
a4 number of them in the same fashion as we have consolidated a number of
other provisions throughout the rest of the code. An example of this is the
crime of desertion, which is now contained in article 85. The same material was
heretofore found in Articles of War 28 and 58 and in Articles for the Govern-
ment of the Navy 10, 4 (par. 6), and 8 (par. 21).

In addition, we have made specific several offenses which were previously
punishable under the general articles. One of them we designated as “missing
movement,” which is contained in article 87, This is an aggreavated type of
absence without leave and is designed to meet conditions encountered in
World War II. The experience of World War II indicates that a large number
of military personnel who were legitimately on leave or who left without per-
mission returned after their unit or ship had moved or sailed. This misconduct
caused so much trouble that it was felt necessary to make it a subject of a
specific article. Article 105, entitled “Misconduct as Prisoner,” is also new and
provides for punishment of anyone subject to the code, who while in the hands
of the enemy in time of war, either for the purpose of securing favorable treat-
ment for himself or while in a position of authority, mistreats others who are
confined with him. You will recall that a number of instances of this type came
to light after the war. 'They justify the enactment of this specific offense,

The last part, namely part XI, contains a number of miscellaneous articles
such as those regulating the procedure before courts of inquiry, those providing
for authority to administer oaths, and for complaints against superiors, and
for redress for damage done to private property by members of the armed forces.

One important concern of the committee throughout its deliberations was
the position of military command in the court-martial system. Secretary
Forrestal, in his precept to the committee, instructed us to draft a uniform
code, to be uniform in substance and uniform in interpretation and construc-
tion, which would protect the rights of persons subject to the code without undue
interference with appropriate military functions. It was recognized from the
beginning by the committee that a system of military justice which was only an
instrumentality of the commander was as abhorrent as a system administered
entirely by a civillan criminal court was impractical. We had before us, as I
have told you, studies made by various committees in the past and also the testi-
mony presented to this committee in the last Congress. We were aware of the
criticisms which had been made against the court-martial system and the
defenses that have been put forward in its behalf.

We were convinced that a Code of Military Justice cannot ignore the milttary
circumstances under which it must operate but we were equally determined that
it must be designed to administer justice. We, therefore, aimed at providing
functions for command and appropriate procedures for the administration of
Justice. We have done our best to strike a fair balance, and believe that we have
given appropriate recognition of each factor. Because of the military nature
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of courts martial, we have left the convening of the courts, the reference of
the charges, and the appointment of members to the commander. For the same
reason, we have preserved the initial review of the findings and the sentence
by the commander. Having done this, we examined ways and means of
restricting the commander to his legitimate functions. We have tried to prevent
courts martial from being an instrumentality and agency to express the will of
the commander. To make. the action of courts martial and the procedure for
review free from his influence we have set up an impartial judge for the court
martial, made it mandatory that lawyers represent the parties in the general
court-martial cases, required the commander to consult before and after trial
with his staff judge advocate or law specialist, and prohibited him from either
censuring or reprimanding the court. We have set up a system which resembles
the independent civilian court, but we have placed it within the framework of
military operations.

At the trial and in the review of facts the men who function as counsel, trial
judge and intermediate appellate judges will be skilled in law and in military
matters, They will be independent of command and subject to a supreme civil-
ian tribunal on questions of law.

I am aware that there are many schools of thought on military justice, ranging
all the way from those who sponsor complete military control, to those who sup-
port a complete absence of military participation. I do not believe either of these
extremes represents the proper solution.

In closing my formal remarks, I would like to state again that I strongly sup-
port the uniform code and urge its approval by the Congress.

The code as submitted is not exactly what any one of us would have drawn had
he been alone and starting without precedent. Many of the provisions on which
there was unanimity were compromises, I support all these unanimous decisions,
and I also support the decisions made by Secretary Forrestal.

If you have any questions on any of the articles, I shall be glad to try to answer
them.

Mr. MoreaN. As you probably know, this uniform code is a code
for the three services, the Army, the Navy, and the Air Force, and it
takes the place of the Articles of War, the Articles for the Government
of the Navy, and the Disciplinarian Laws of the Coast Guard.

The Marine Corps, as you also know, had no sepaarte articles, they
were a part of the Navy; and as you know, also, the Air Force, up to
this time, had no separate articles of war. They were governed by the
same articles of war as the Army.

The Navy, however, had a distinct code called the Articles for the
Government of the Navy, and the procedure was somewhat different
from the procedure in the Army. The provisions were somewhat
different.

You probably are aware of the study which we made. You will see
the material which was prepared by the working group, which took
each article of war, and then for each article of war followed that by
the corresponding provision of the Articles for the Government of
the Navy; and, also any difference in the Coast Guard provisions.

Furthermore, all the amendments that have been made by the Elston
bill of the last Congress, and all the suggestions that have been made
or changes by the various investigating groups that had investigated
the operation of military justice during this past war—the working
group then under the supervision of %{r. Larkin considered every
one of those matters, and considered the differences and had repre-
sentatives of the legal departments of the various services there, to
try to iron out any differences existing, and to see what kind, if any,
of agreement could be reached.

As a result of those working group conferences, some of which I
participated in, but all of which Mr. Larkin superintended and fol-
lowed very closely, there would be a draft of a provision made, and
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that draft would be submitted first to me, and then to the whole
committee.

Senator KEFaUVER. Professor Morgan, this is Senator Saltonstall.

(Senator Saltonstall resumed his seat at the committee table.)

Mr. MoreaN. As I was saying, the draft would be submitted to the
whole committee and thoroughly discussed, and very frequently—-

Senator Kerauver. Excuse me just a second.

(There was discussion off the record.)

Senator Kerauver. All right, Professor Morgan.

Mr. Moreaw~. Very frequently the changes would be suggested and
the matters sent back for redrafting. Then, the redraft would be
considered until we finally got the particular article in the form in
which it satisfied the whole committee, or at any rate, in the form
which the committee was willing to accept.

When we finally drafted the code, article by article, in that way,
then we want over the code as a whole; so, I can assure you, Mr.
Chairman, that we considered thoroughly every article in the pro-
posed bill, and I am not saying of course that we were unanimous
on all these things, but there was a remarkable degree of unanimity.

There were two or three points on which we had a division of opin-
ion, and they were submitted to Secretary Forrestal, and Secretary
Forrestal made tlre determination, and of course as you may imagine,
a number of the provisions which we submitted were the result of
compromise, after long discussion.

You might expect that sort of thing with an outsider like me coming
in, who had certain ideas about military justice, and some of them
a hand-over of World War I.

Senator Savtonstarr. Off the record, please.

(There was discussion off the record.)

Mr. Morean. Now, if this code is adopted, we will have the same
procedure and the same substance governing all the services, and with
a final authority as to the law, which is an authority for all three—a
single, final authority.

I think perhaps if I go through the procedure for a trial, and—I
might say an accusation and a trial—it will give you an idea of
the system that the bill sets up.

First, the charges which are made against the accused have to be
sworn to by a person, subject to military law. Then, there must be
a preliminary investigation, and at that preliminary investigation
the accused is entitled to be present and to cross-examine all avail-
able witnesses, and he has a right to be represented by counsel.

The committee of the House added a provision that he had to be
informed also that he had a right to be represented by counsel.

When the investigation is completed, if it is to be used as a basis
for a trial, the investigation goes to the convening authority. The
convening authority must consult with his staff judge advocate before
he orders a trial. It does not mean that he must necessarily follow
the advice of the staff judge advocate. He may disagree with him,
but he has to take the staff judge advocate’s advice before he orders
it for trial, and has to be convinced that ah offense has been com-
mitted, and that there is a good case against the accused on the evi-
dence that is indicated, although it may not be fully set forth in the
Investigation,
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The court, and I talk now about the general court, is composed
of not fewer than five officers and a law ofticer. If an enlisted man
1s the accused, he has the right to demand to have at least one-third
of the court enlisted men. The law member must be a man who is
admitted to practice in the highest court of a State, or in the Federal
courts, so he has to be a lawyer. He is not a member of the court in the
sense that he is one of the five who passes upon the guilt or innocence
of the accused.

There must be appointed trial counsel and defense counsel for each
general court, and the trial counsel and defense counsel must be either
members of the Judge Advocate General's office, or its equivalent in
the Navy, the legal specialist, or a member of the bar, and he must
be approved by the Judge Advocate General as competent to perform
that particular job, just as the law member must be approved by the
judge advocate as competent to act as the law officer, rather than law
member.

Now, the law officer really acts like a judge. At the trial, the accused
is entitled to one peremptory challenge. Heretofore, the Navy never
had a peremptory challenge. The Army has had a peremptory chal-
lenge, as I remember, since 1921, under the Chamberlain bill. There
may be any nunber of challenges for cause. There is no limit on that.

Now, these challenges for cause are decided by the court, and if
there is a tie vote in the court on a challenge for cause, the challenged
person is disqualified.

For procedure and evidence——

Senator Krravver. Professor Morgan, before you get to that, how
1s the court selected under this bill?

Mr. Moreax. The court is selected by the convening authority, and
there is a group of articles which provide whq may convene courts
martial. It is not essentially different from the present system.

I see what you have in mind, I think. Mr. Chairman. If I may
postpone my remarks on the question of command control, I could
outline the set-up to you, and then tell the functions of the different
persons; in fact you see what I am trying to emphasize now, is that at
the trial of a general court martial, the people who are really in con-
trol are lawyers, legally trained people. That has not had to be the
case in the past.

There was a provision that they should be lawyers if available, but
that “if available” was a way out, and very frequently, if not generally,
they were not “available” and—off the record.

(‘There was discussion off the record.)

Mr. Morean. The procedure and evidence, rules governing pro-
cedure and evidence, may be prescribed by the President, but they
must not be contrary to the Federal Rules of Criminal Procedure,
and must conform, as fur as possible, to the rules that are in effect
in the district courts of the United States.

Now. at the trial, the rules on interlocutory motions are made by
the law officer who acts as a judge, and the only interlocutory motions
on which his ruling is not final, so far as that court is concerned,
are on motions for an acquittal, a directed verdict as it would be at
common law in the civil side; and a motion to practically acquit on
the grotnds of insanity.
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Of course, at common law, or under common law, you know the
judge would direct a verdict if there was no evidence sufficient to sup-
port the findings, but we don’t give this law officer that much authority,
and I think you will see why, on the basis of the review that is provided.

When the evidence is in and before the court retires. the law officer
charges the members as a jury is charged. He must charge the court
on the elements of the offense, on the burden of proof, and the pre-
sumption of innocence. He must cover at least these points so that
he acts like a judge, and the court is in fact. just like a jury.

On the findings, and I may say that the law officer does not retire
with the court, but after the court has made up its mind on findings,
they may call in the law officer to put those findings in proper shape;
but whatever goes on at that conference must be included in the
record of the trial, so that if he goes back for that purpose, he has to
take the reporter with him so that you get a verbatim report of that.

A finding of guilty of an offense punishable by death must be
unanimous, and other offenses may be found by a two-thirds vote.
On the sentence, a sentence of death requires unanimity; a sentence
for 10 years or more in confinement requires a three-fourths vote;
and, on the others a two-thirds vote. That is uniform, now, for all
lt)hial services, It wasn’t before, and all voting must be by secret

allot.

That was introduced, as you probably remember. to begin with in
the Chamberlain Act.

The first review, when the record is made up—the {rst review of
the case is made by the convening authority. He must submit the
record to his staff judge advocate, and the staff judge advocate must
write an opinion on it and that opinion becomes a part of the record,
or, it goes with the record.

The convening authority may take any action which favors the
accused. He cannot take action which would increase the penalty or
require a reconsideration of a matter which would be against the
interest of the accused. He has full clemency power, so that he can
do what the Army usually calls “bust” the case, if he wants to at that
particular stage.

Insofar as he approves as sentence, then the record goes to the
board of review of the appropriate Judge Advocate General’s office,
the Judge Advocate General and whichever one of the particular
s:rvices may be involved, that is, the Air Corps, the Navy or the
Army,

Senator SavtonsTaLL. Professor, who has the right to “bust” the
case, as you say?

Mr. Mo#caN. The convening authority, the man that convenes it.
That is, he is the purely military man. He may have no legal training
at all. His staff judge advocate will usually have legal training and
he has to ask the advice of the staff judge advocate. There again, he
does not have to fcllow the advice, but the advice of the staff judge
advocate becomes a part of the record so that it will thereafter go
up with the record.

In each Judge Advocate General’s office there is set up a board of
review which is composed of at least three officers——

Senator Kerauver. Professor Morgan, will the court in every case
be officers in the same branch of the service, or men in the same branch
of the service?
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Mr. Morcan. Normally, yes; but, there is a provision for reciprocal
jurisdiction. The President is authorized to make regulations for
that, to take care of joint operations. You see, there are a great
many cases where the Army, the Navy, and the Air Force cooperate,
and 1f the situation is such that it would be manifestly convenient to
try, for example, an Air Force officer by an Army court martial, and
so forth, or by a Navy court martial, he could be tried under regu-
lations issued {)y the President.

We thought there would be too many varying situations for us to
try to set out in legislation the particular sort of instances where that
would be proper, but now, suppose that an Army court martial does
find a Navy man guilty The convening authority of course would
have the power to bust it, but it would go up to the departmental
review board in his own service. It would go to the Judge Advocate
General in the Navy, if it were a Navy man who was accused, and
who had been convicted.

Does that ansewer your question?

Seantor KeFauver. Yes,

May I ask at this point, was there any difference of opinion on the
part of the committee or extensive discussion as to whether each service
should have its own reviewing section ?

Mr. Morcax. No; the committee was unanimous on that, so far as
the board of review is concerned.

The notion was that each service would know more about the cus-
toms of the service, and all that sort of thing, and that the Judge
Advocate Geueral of that particular service would be the man that
would be most competent to handle that thing from the point of view
of this board of review, because the board of review, now, has very
extensive powers. It may review law, facts, and practically, sentences;
because the provisions stipulate that the board of review shall affirm
only so much of the sentence as it finds to be justified by the whole
record. It gives the board of review, as the Elston bill did, the power
to review facts, law and sentence, and to judge the credibility of wit-
nesses and to make new findings which, insofar as they may be in
favor of the accused—they cannot increase anything that was done in
the sentence or by the sentence which is being reviewed.

Senator Kerauver. Does the Marine Corps have separate reviewing
officials?

Mr. Morean. I beg pardon?

Senator KrrFauver. Is the Marine Corps reviewed by the Navy
Judge Advocate General?

Mr. Morgan. That is the Navy, it is part of the Navy during war,
and is made a part of the Navy now, by the National Defense Act,
as I understand.

Senator SavroNsTaLL. It always has been.

Mr. Largin. Yes, but sometimes it was under the jurisdiction of the
Army when it was serving with the Army.

Mr. Moraan. That is right. The Marine Corps didn’t like it, but
that is true.

Senator SauronsTaLL. That is the final review of facts?

Mr. MoreaN. That is the final review of facts; yes, sir.

b Se(xllgtor Kerauver. Can a sentence be increased by the reviewing
oard ?
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Mr. Moreax. It can be decreased, but not increased.

Now, when the board of review determines what should be done,
the Judge Advocate (ieneral has to send the case back to the convening
authority with directions to take the actions which the board of review
says should be taken.

The Judge Advocate General has no power to disapprove a finding
of the board of review. He does have power, however, to ask that
the case go to what we call the Judicial Council, but which the House
bill calls, much more accurately, the Court of Military Appeals.

Now, this kind of review takes place for every sentence for a year or
more, every sentence, every case where the penalty or sentence is as
severe as a year’s confinement or more, or where a dishonorable dis-
charge or bad conduct discharge is imposed. ‘

At the top, is the Court of Military Appeals, or Judicial Council,
with power to review on matters of law. This court is composed of
civilians, three civilians who have to be lawyers, members of the bar
of a court of the highest court in a State, or the Federal courts,
appointed by the President during good behavior, and receive the
emoluments and so forth of a judge of the circuit court of appeals.

Senator SarToxsTaLL. Mr. Chairman, may I ask:

Why do you have them sit “for good behavior”? Why would it
not be better to have a term of years?

Mr. Morean. Well, iy notion Senator—of course, that is the notion
of the House comunittee, Our commitiee, frankly, was in dispute on
this.

What the House committee did is what I personally think ought
to be done. I think they ought to be put squarely on the same basis
as circuit court of appeals for the United States.

Senator SartonsrarL. That is, for good behavior?

Mr. MoreanN. For life, during good behavior.

Senator Sarroxstann, My only thought was, this is a new type
of court, an experimental thing to a certain extent, and the first men
you put on it may not be the ones that would be so qualified. On
the other hand, if you have got it for a term of years, you will
never get it for good behavior.

Mr. Morga~. That is right.

Senator Krravvir. Did you say the House changed the
recommendations?

Mr. MoreaN. Do you want the inside of this whole business?

l Seimtor SarToNsTsLL. You have reporters here, you want to remem-
er that.,

Mr. MoreanN. This is off the record.

(There followed discussion off the record. )

Mr. Moreax~. I don’t want to do anything that appears.to violate
any of the confidence of the committee, and I don’t want to represent
the committee, I no longer represent the committee, I am represent-
ing the Secretary of Defense. The committee is practically
discharged.

Do you want the history of the matter?

When it got to the Secretary of Defense and conference with the
Bureau of the Budget, the point was made that the appointment ought
to be made by the President, confirmed by the Senate, and it ought
to be just like a circuit court of appeals judge, and Mr. Forrestal
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agreed with that and that is the way the bill came to the House, and
the appointment was to be by the President, but he did not insert
the terms or anyhing of that sort, although the talk was that it ought
to be like a circuit court of appeals judge. _

So, that is the point on which there was the chief difference, Senator
Saltonstall, in the committee.

Senator SavronstarLnL, The chief difference as to whether or not
there should be a judicial conference?

Mr. Moreax. First, there should be a Judicial Council, and the vote
of the committee, committee of four, was three to one on that, and
Secretary Forrestal went with the majority, you see.

The committee did not consider fully the question of what should
be the case if the President were to appoint.

Senator SavronstanL. Am I not right, Professor, on all this code,
the biggest difference of opinion comes on this question on whether
or not there should be a Judicial Council ?

Mr. Morcan. That is right; on a Court of Military Appeals. That
is the chief difference. There was some difference as to whether or
not there should be enlisted men on the court.

Senator SaLroNsTALL. In other words, the question was whether,
in a Code of Military Justice, there should be a final decision left in
civilians on the errors of law?

Mr. Morgan. Yes;on errors of law. e all agreed that fact ought
to end with the Board of Review in the Judge Advocate General’s
office. 'We all agreed on that, and we thought that was a wise thing,
because in handling these questions of fact, particularly, the military
men will be much more acquainted with the situation than the ordinary
civilian would be.

Now, you will note, however, that there is a provision that the
Board of Review may consist of officers or civilians, and that was
put in because the Coast Guard said, particularly in time of peace
they had in their reviewing office some trained lawyers that very
frequently they might want to use on the Board of Review. The
Navy also indicated that it might be willing to do that in unusual
cases, although in time of war they all agreed that practically all
those people would probably be commissioned officers.

In this Court of Military Review there is an automatic appeal
to that board, and an automatic review in all cases of death, or all
cases affecting a general officer.

Furthermore, the Judge Advocate General can send any decision
of-a Board of Review to the Court of Military Appeals.

Senator SavroxstarL. Dr. Morgan, if you will excuse me—Mr.
Sinws, while we are considering this, it just flashes through my mind,
this code certainly ought to be brought in line with this bill we are
considering now, these changes about a military department as opposed
to an executive department, if it comes to that at all.

Professor, we have another bill before this committee changing the
statute which, if enacted into law, would change the status, and we
would only have one execuiive department. I don't know whether
that would apply here or not.

Mpyr. LargIN, We considered it briefly, Senator.

It is'our opinion that the way this code is drafted, it would apply
with the present organization of the National Military Establish-
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ment, or with the changes that are contemplated; so, I do not think
it would be inconsistent with the present or proposed provisions,
and we didn’t try to forecast or speculate what the new system
might be.

Senator SarroNsTaLL. That just flashed through my mind.

Mr. LargiN. We have been conscious possibly and have screened
the bill.

I would be happy to go over the bill with Mr. Sims and look at it
again, but I think there are no provisions in it which would be inopera-
tive, or inconsistent with the proposed change.

Mr. Morean. Possibly you might have some titles to change, or
something like that.

Mr. Larxin. I think that as it is presently set up, it makes no
difference whether it applies to an executive department or not.

Mr. Morcan. On the sentences other than death, or those affecting
a general officer, and where the Judge Advocate General does not
ask to have the case reviewed, it will be reviewed on petition of the
accused, which is like a petition of certiorari, if the accused can show
good cause why it should be reviewed for questions of law.

There is set up also in the Office of the Judge Advocate General,
Government appellate counsel and defense appellate counsel, and
these men must be qualified lawyers, and the defense appellate counsel
must appear before the boards of review, or the Court of Military
Appeals in behalf of the defense, at the request of the accused, if the
accused requests it, or if the United States, that is, the prosecution
is represented by counsel, and in all the cases where the Judge Advo-
cate General requests the record to be reviewed by the Court of
Military Appeals.

There still remains, of course. in the several secretaries and the
President, the power of clemency. In cases where there is a sentence
for less than a year, you have the same kind of review provided in the
Judge Advocate General's office. which is now provided—that the
record is reviewed by a single officer; but, it is provided now that,
by the bill, if the single officer finds any error in the record, prejudicial
error, then there shall be a review by the board of review just the
same as in the cases of the more serious offenses.

On the question of restriction of command control, we felt that
when the board of review in the Office of the Judge Advocate General,
which is so far removed from any control of the convening authority,
had power to handle law, fact and sentence, that that eliminated a
great part of the evils of command control. We also included a
prohibition which was put in the Elston bill against any censure or
attempt at influence by the convening authority, upon members of the
court, or any of the persons who were connected with the adminis-
tration of justice, and make it a military offense for anybedy to
attempt to use improper influence with members of the court or with
the reviewing authority.

Senator SALTONSTALL. Let me ask you a question that may show
great ignorance, but I would be interested to know:

Would the judicial council be entitled to consider, as a question of
law, that the sentence was excessive, or—is that a question of fact?

Mr. Mokrcan. It would be, I suppose, if the sentence was so ex-
cessive that they could say it was outside of all discretion. I suppose
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the court might say that that would be a question of law; but, you see
the board of review would probably catch that. If the sentence was
excessive, the board of review would reduce it.

You mean, would that be a question of law?

Senator SALTONSTALL. Yes.

Mr. Morean. You know, as well as I do on that, that that would
be a very close question. It would have to be extremely excessive.

Senator Sarronstart. Why that popped into my mind was that
if you are going to have a judicial council composed entirely of civil-
ians, after going all through the military channels to make sure that
everything is fair, and that the accused has had as fair a process as
possible, I was wondering why they should not consider the facts,
as well as the law?

Mr. Morean. We thought that first, in alimost every case, the board
of review would take care of any excessive sentence; and, second, that
the secretaries, and usually this means a particular under secretary
who is a civilian, would doubtless exercise his clemency if the sentence
was too severe: of course, if the sentence was one that was not author-
ized—you understand, although practically all the penal articles
say that the sentence shall be such as a court martial may adjudge—
the President does, as a matter of fact. put limits by regulation upon
the sentence for specific offenses.

I know, I think I know what you have in mind.  Most of the dis-
content, both after World War I and World War II, has been with
excessive sentences, rather than with the fact of guilt or innocence.

I happened to sit on the clemency board after World War I for
6 weeks, and I happen to remember we remitted 18,000 in 6 weeks,

As a matter of fact, there has been, after each war, a Board of
Review.

Mr. Larkin was vice president of a special board passing on cases
in the Navy, and they were remitting a lot of excessive sentences.

Senator SaLtonsTaLL. Excuse me for interrupting. Perhaps you
had better finish your procedure first.

Mr. Morgan. On the question of elimination of command control,
we have thought it was well enough to leave with the convening
authority at present the appointment of the court and the officers as
long as you have this kind of a review, and as long as you have lawyers
in control of the trial, and a prohibition against any attempt to
influence them unduly. You probably know, Senator, about the com-
plaint about the so-called skin letters that went out, and so forth.
That is all especially prohibited in article 98 of the new code. We
make that a military offense.

Now, that completes my review of the system, and if you desire, T
can give you briefly a summary of the different parts of the code.
We divide it into 11 parts, as a matter of fact. We not only tried to
malke the code uniform, but we also tried to put it in modern legislative
language.

The first part of it has only two articles in it that are probably worth
noting, article 4 providing that an officer dismissed by the resident
without trial, may, under circumstances after exoneration by trial, be
restored to active duty.

We also put in there the provision that the Elston bill embodied,
namely, that the assignments of judge advocates and legal officers
should be subject to the approval of the Judge Advocate General.
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Part 2 just includes the matter for apprehension, restraint and con-
finement, and includes the Elston bill’s provision that there shall be
no confinement of a soldier or officer with enemy prisoners, or in con-
tact with enemy prisoners, or in contact with foreign nationals.

Part 3, which has to do with punishment, the Army calls it com-
pany punishment and the Navy calls it “at the mast.” That is, non-
judicial punishment. There was a place where we felt that you
might, by regulation, have some differences between the Army and
the Navy. We did provide that in each case there should be an appeal
to the next superior officer and then we provided that the Secretary
night put further restrictions on the company punishment, or the
mast punishment by regulation and they might provide for a refusal
of the accused to take nonjudicial punishment and ask for a trial by a
summary court.

Article 4 just sets up the three courts martial, the general, the
special, and the summary. In the Navy, before this bill, the three
courts were general, summary, and deck courts. Now, we have
changed the name of deck court to summary court, and changed the
name of the summary court to a special court, so you have the same
set-up; and, as I explained it to the chairman, there is a provision
for reciprocal jurisdiction.

The fifth part relates to the appointment and composition of the
court martial, The new part is, of course, the mandatory provision
fer the law officer and for the lawyers as counsel.

Part 6 is the pretrial procedure which I have gone into.

PPart 7 is the part which has to do with the trial, and it includes the
prohibition against censure, and it provides a uniform method of
voting on rulings.

Part 8 has to do with sentences, and the article that is new, is one
that was drawn up in conferences with the correctional departments of
the Army, Navy, and Air Force. It allows confinement in any insti-
tution under the control of the United States, and that was drawn
up also in connection with the officers who have penological aspects of
these confinements.

Paragraph 9 is the review which I have gone into.

Part 10 is the punitive article, and mn the punitive articles we
have tried to bring them into line with modern notions of eriminal
statutes.

Under the old articles, as you probably know, a number of crimes
were siimply mentioned by their common-law names. Rape was not
defined. ~ Burglary was not defined, and so on and so forth. We
tried to define all tgese specific offenses.

You will probably be interested to know that a United States
district court in Hawalii, in a rape case, ordered the defendant turned
loose because the Navy Articles for the Government of the Navy
do not make rape a crime, specifically; and that the prosecution of
them under the general articles for the conduct that is detrimental
to the service, and so forth, is altogether too vague and indefinite
a_provision to cover rape, so they turned the fellow loose on the rape
charge. I suppose that will be reviewed, otherwise, but we have
checked a number of such things as that by defining offenses of this
sort and leaving the general article pretty much only for military
offenses.
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We have made specific two matters that caused a good deal of trouble
during World War II. One was the so-called missing movement,
a fellow would miss his ship and it would be aggravated a. w. o. 1.,
of course, and we made that a specific offense; and then we made
one a specific offense out of mistreating, that is, the mistreating of
prisoners by a member of the United States military forces who is
himself a prisoner. and has been put in charge of prisoners in a prison
canmp.

I think that is all I want to say about the code, Senator.

Senator SarroxstaLL. Professor, there are just two or three ques-
tions I would like to ask, and then I think that when the chairman
gets back, perhaps he will have some.

Let me ask you this general question, first

If there is not a Judicial Council, or Court of Military Appeals,.
and that is stricken from the bill, what would be your recommenda-
tion as to how the errors of law could be determined? I bring that
out because that is the argument.

Now, assume our committee, we will say, wanted to strike from the
bill the civilian end of the appeals on errvors of law. What would
be your recommendation?! I am asking you now, as an expert who
has studied the subject, as a lawyer and professor. How could we
cover that situation?

Mr. Morcax. Frankly, Senator, I don’t see how yvou are going to
cover it.

Senator SaLroNsTarL. How is it covered now?

Mr. Morcean. Except by saying that review on the law within the
Judge Advocate General’s Office 1s final, and you might do what the
Elston bill did. to say that when the Judge Advocate GGeneral and
the Board of Review agree, that will settle it. If the Judge Advo-
cate General disagrees with the board. then you go and send it to
the appropriate Secretary for action by the President; but that seems
to me a hopelessly inadequate routine.

Senator SaLTonNsTALL. In other words, in yvour opinion this board
of three civilian lawyers and judges, if it is eliminated, you would
make the final decision rest in the board of review on facts as well as
law, and if the head Judge Advocate General disagreed, then there
would be, we will say, an appeal or further right of review in the
Secretary of the Army?

Mr. Morcax. That is what they do now. 1 think it is entirely un-
satisfactory. and I think particularly it is very unsatisfactory to
have the Judge Advocates General veto the board of review, partic-
ularly if the board of review is unanimous. There have been cases in
the past where the board of review has said the record is too bad to
stand up, and the Judge Mdvocate General said it will stand up. It
didn’t have to come back. It would go to the commanding officer in
the field and he just followed the Judge Advocate General. and when
you got your clemency review afterward, if you had to wait for that,
they would wipe that thing out.

In my opinion. Senator, you are not going to get a situation that
will satisfy the criticising that ave leveled at this whole system of
military justice unless you do have a civilian court at the top. You
have got to have it. The whole notion of the administration of mili-
tary justice begins with the idea the Army, particularly, I am speaking



UNIFORM CODE OF MILITARY JUSTICE 49

of now, because I was acquainted with it, had at the beginning of World
War I, and that was, that in essence, a court martial was nothing
more than a committee to advise the commanding officer what to do,
as a basis of discipline; and that idea, of course, came down from the
notion that your Army was all composed of professional soldiers
and they knew that they threw away all their civil rights when they
joined the Army. Most of them were mercenaries to begin with, and
then we just adopted that kind of a system and kept on just modifying
it.

I don’t know whether you are acquainted with the rows that oc-
curred when General Ansell—

Senator SavrroNsTaLL, Excuse me. Off the record.

{Discussion off the record.)

Mr. Morcax. It seems to me also, Senator, as Mr. Larkin reminded
e, if you are going to do that, you would at least have to have a
central military autﬁority, so as to get uniformity of interpretation.

Now, if you will netice this bill, our Court of Military Appeals,
which we call the Judicial Council, has another function to perform,
and that is, it meets at least once a year with the three Judge Advo-
cates General and reviews the operations of the three services ih the
enforcement of the Code of Military Justice during the year, and
the services, according to the House bill have to report the number of
cases pending, the number of cases disposed of, and other data, so
that this Judicial Council can recommend changes and so forth.

Now, it seems to me it is especially important that you should have
the civilians there, and as I was saying to you, this notion that the
court martial is really just a committee to advise the commanding
officer what ought to be done by way of discipline—of course, that
. is going by the board. There 1s no doubt about that. Everybody
concedes now that there is a big element of administration of justice,
so that you have to have what we would call a fair trial with reference
to the matter, or the semblance of a fair trial.

Senator SaLToNsTALL. In other words, your answer to that ques-
tion is that unless you have this final Court of Military Appeals you
are not really carrying through the whole principle of justice as we
lénow i?t in our system of courts and system of life here in the United

tates

Mr. Mogean. That is my point, Senator. We recognized that this
is & combination of administration and justice and discipline. In our
opinion there is just no question that you cannot ignore the disci-
plinary aspect of the thing, but we feel that by the system we have
set up, we have made a fair compromise of the thing and we are also
insistent that when you have an Army that is composed of citizens,
and who are drafted and particularly if you are going to have a draft
during peacetime, you have got to have morale at home as well as
morale in the Army; and that, unless our citizens believe that a man,
when he is charged before a court martial, is going to get the same kind
of a square trial that he would get in the United States district court
if he were charged there, then it seems to me you are going to have
this constant dissatisfaction, this constant agitation against the Army
and Navy and Air Force for the way they treat their men when
they are charged with offenses.

S%nator SavronstaLn. May I bring up, Mr. Chairman, one ques-
tion? I brought this up to Mr. Larkin, before.
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Professor Morgan, I sent this bill to a friend of mine who had
sat on many of these clemency cases, so called, and who is a very
brilliant lawyer. He brought up to me the question of constitution-
ality of article 117, which is Provoking Speeches and Gestures.

Mr. MorcaN. Yes? )

Senator SaLToNsTaLL. And he says this, in one paragraph:

My final objection is that the subject matter is too vague and indefinite
to be made a distinct military offense.’ While we can readily conceive of out-
rageous conduct in the form of words and gestures, the proposed article is all-
inclusive and embraces much that is trivial, but which nevertheless could
be contended to fall within its scope. I have had no luck in putting my hands
on the decisions in the limited time I have had. A case in our court where we
did not have to face the question because of a preliminary question of construc
tion, is Commonwealth v. Lombard (321 Massachusetts 294).

And, he goes on to say:

I wonder whether we need the proposed article anyway * * * Dbecause I
believe it is covered in article 88, article 89, and article 91,

Now, without going through the rest of the letter

Mr. MoreaN. I may say, Mr. Larkin and T felt that the latter part
of that statement was applicable until we talked with the members
of the service, and the members of the service said that that enabled
them to point out to men who would be engaged in horseplay or pro-
voking gestures, as you call it, matters which you might think would
lead to riot or disorder, that they could point that out to them that
“Here you are, commiting a specific offense,” and the fellows desist
easily. Otherwise, if you say, “Well, this is contrary to the general
articles for good order, and so on and so forth,” you would have a hard
time.

Senator SavtoNsTaLn. Nothing would be hurt if the article was
left out, would it?

Mr. MoreaN. I wouldn’t believe that I would grieve too much if
that was left out. I am sure of that, personally, but I think the
constitutional point is just no good. If you ask me, I think there is
absolutely notLing to that “provoking gestures™ and so on and so
forth by me: in the armed services toward each other, it is quite typical
to provoking language and gestures to men on the street, and so forth.

enator SALTONSTALL. Suppose we have a civilian employee over in
the Pentagon, and he makes a provoking gesture or something that
would come within this article.

Mr. Morean. I suppose he is outside the code, under the provisions
for jurisdiction.

Senator SartoNsTarL. This would apply to him.

Mr. Morgan. That is the way I would see it. If you are going to
try to apply it to civilians, that is one thing, of course. The same
thing could be said, could it not. Senator, about the disrespectful
language concerning officials of the Government ?

Senator SarTonsraLL. Off the record.

(Discussion off the record.)

Senator SarToNsTALL. Mr. Chairman. might T ask one more ques-
tion which may not be pertinent, but which would be very illustrative
and helpful tome? This Mrs. Ybarbo, who is a Massachusetts citizen
whose troubles I followed ;)retty closely, she was tried by a German
civilian court, was she not ¢
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Mr. Morean. I supposed she was tried by a court of the military
government over there,

Senator SarTonsTaLL. What T was curious about was—she was
sentenced to a very strong sentence.

Mr. MorcaN. She was.

Senator SarroxstaLL. Whether right or wrong, I don’t pretend to
judge, but then General Clay of the military command came along and
pardoned her entirely. I think he rendered justice in a set of facts
that, as I saw them—that was pretty much justice.

Now, what I was curious about- was, that was conducted under
the present laws, and under this code, if it was in effect, her lawyer
would have had to have appealed on error to this military

Mr. MorcaN. As a question of law; yes.

Senator Savtondrain. On a question of law?

Mr. Morgan. Yes.

Senator SarroxsTALL. On the other hand, on the question of fact,
the reviewing board over there, of military people, she being part
of the Military Establishment, being the wife of a sergeant, would
have the final questions on fact.

Mr. MorgaN. Oh, yes; the final questions on fact, but that would not
prevent the convening authority from busting the whole case, if he
wanted to.

Senator SaLToNsTALL. Down one step below that?

Mr. MorGaN. Yes.

Senator SarToNsTALL. So that General Clay could have, as the
convening authority, before it reached the military review, have
busted the whole case on fact.

Mr. MorcaN. Absolutely, yes.

Senator SaLronsTaLL. But, if he didn’t, then the——

Mr. Morcan. Then the board of review could take it on fact and
law.

See, you have an additional protection there. The fact is, you get
more protection here for an accused in the service, and get 1t auto-
matically, and you get it without any expense to him, than you get
in any other system of administering justice.

Senator Savronstarr. Mr, Chairman, I say most respectfully that
at this moment, until we hear other witnesses who perhaps will bring
up points in addition to what we have had before us up to this time,
T am not sufficiently well informed to feel that I could ask Professor
Morgan any further questions and what I might call reasonably
intelligent questions.

I hope you will suggest to him, perhaps, if we do hear other witnesses
who bring up points that we might like to ask him, if he would come
back at some future time to discuss those points with us, either in
open or executive session. .

Senator Kerauver. 1 think that is a very good program, if it is
possible to get Professor Morgan to come back.

Do you have any regular time when you might be coming back to
Washington, Professor?

Mzr. Moraan. No.

Senator Kerauver. I know you were busy when you were professor
of evidence at Yale, and I didn’t know how they had treated you at
Harvard.
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* Mr. Moraax. Let me say this, Mr, Chairman: Of course, I am at
the demand of this committee. If the committee really wants me,
I will return, but I would like to say that on any of these specific
oints Mr. Larkin will know just as much about the matter and
its history as I do, and probably more; and, he has gone through a
very extensive hearing, article by article, with reference to the
matter.

I, of course, shall come back if you ask me to come back. Any
request from you will be considered a command, as far as I am
concerned. If I can do it by correspondence, or anything of that
sort, I would prefer to do it that way; but, I am at your command,
Mr. Chairman.

Senator Kerauver. Thank you, Professor Morgan.

I want to ask you one or two questions if I may.

The bill provides for a Judicial Council. and calls it Judicial Council
Court of Military Appeals, is that correct?

Mr, Morean. Yes.

Senator Kerauver. To be composed of not less than three mem-
bers. What did the study show as to the work load that would be
before this Court of Military Appeals?

Mr. Morean. We found that it would be probably impossible to
get data that would really show what the work load would come down
to. Mr. Larkin gathered whatever data he could get from the mili-
tary services and then he also compared it with the work load of
various courts.

Do you have that?

My, LarkiN, I can give you an indication, Mr. Chairman, as Pro-
fessor Morgan said—it was very difficult to judge what the work load
would be:

One, by virtue of the different ways that the services keep their
statistics; and secondly, by virtue of not knowing just how many
people would petition for review.

As Professor Morgan has stated to you, a case will go this Judicial
Council on an automatic basis if it is a death sentence of which these
are a small number.

A case will be reviewed if it concerns the dismissal of the general
officer, if the Judge Advocate requests it or if the court grants what
amounts to certiorari to the accused himself.

I looked at the Federal court work load, and I found, for instance,
that in a year like 1947, that the district courts had docketed in their
courts some 175,000 cases. Well, as you know there are 84 district
courts and 199 judges. Only a small percentage of those cases are
tried. From that 175,000 cases, there flowed into the United States
courts of appeal each year about 2.500 appeals. Of course they were
all on a voluntary basis by the defendant, or the party that lost. They
are a mixture of civil, criminal, admiralty cases, and so forth. Of
that number, 2,500, about 1,500 matters flowed into the Supreme Court
of the United States, in a typical year, and that was divided between
the mctions that came before the Court, writs of all kinds, and cases
decided on the merits.

The Supreme Court, for instance, in 1947 decided 217 cases on the
merits. Comparing that on the same structural basis, for the fiscal
year 1948, the Army and Navy had a total of about 14,000 general
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courts martial and of that number from probably 15 to 20 percent
were the results of pleas of guilty in which there would probably arise
no legal problem for review.

There were, and it varied in the services, and here is where the figures
are not accurate on a comparable basis, the 14,000 cases contained
some 50 to 80 percent, depending upon the service, of cases of the
absentee type, either desertion, absent without leave, absence over
leave, or something of that nature which generally are relatively sim-
ple cases to prove,gboth factually and on the law; and, cases in which
1t is unlikely that there will be serious legal questions, but it is just
difficult to tell.

The best guess we had, and of course this Judicial Council would
hear cases from special courts martial in which a bad-conduct dis-
charge had been adjudged—the best guess we could make was that the
total might amount to about 4,000 cases a year going to the Judicial
Council %y way of petition, at least.

Now, we assumed that they could easily handle 4,000 cases on peti-
tion, in addition to those considered on the merits, if the Supreme
Court of the United States can handle 1,500 in view of the fact that
the Supreme Court cases are frequently tremendously involved civil
questions, civil cases—antitrust cases and all other kinds of cases in
which the record occasionally runds into 20 and 80 volumes; whereas,
this court will be faced with this specialized type of law, and a type
of law in which there is usually not as much or not as many legal
problems.

However, that figure is, I will have to say, wholly speculative. We
just don’t know.

Senator Kerauver. May I ask—it is contemplated that the Court
of Military Appeals will be started out with three members of the
court, and if experience shows that additional members are needed,
they can be added to without a change in the law?

Mr. Largin. That was our notion, Mr. Chairman, that we provide
for not less than three, and we provided that in extraordinary times
of emergency, the President could aipoint additional panels.

The House committee, I can draw that to your attention right now,
in considering that question, felt it was inappropriate to give, by
statute, a discretionary power in the President to appoint temporary
judges and they struck out that provision of the bill, and they pro-
vided that there shall be three judges, and it was their notion that
the annnal meeting of the Judicial Council with the Judge Advocates
General, to survey the operation of the code and the status of pending
cases, and the annual report on any phases of the whole system, should
be in addition, reported to the Secretary of Defense and the Secre-
taries of the Departments, and be reported to the Congress, to the
Senate and House committees—Armed Services Committees—and
those committees at that time, having before them the pending cases
dnd the work load, could then determine whether or not they felt
the court was overburdened with work, and at that time could very
easily provide for additional judges in the same way that the Congress
now 1s requested, from time to time, to provide for additional Federal
judges. .

. S%nator SavronsTarL. The criticism I heard, Mr. Larkin, I don’t
know if the chairman agrees or not, but runs the other way, that the
court would not be busy enough, rather than too busy.
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Is that not what you heard?

Senator Kerauver. I have heard it both ways.

Mr. Largin. I think, quite speculatively, they will be busy enough.
You understand that the accuser had the right to petition. For
instance, the Army gave figures to the House committee which stated
that as far as they could judge, about 85 percent of their cases, and
their cases are running about seven or eight thousand a year—that
in 85 percent of them there might be a petition. They did not know
whether there would be any merit to it, but of course if it is made,
the court has to listen to it.

The Judge Advocate General of the Navy said that in his opinion
there would be about 5 percent of the Navy’s cases, which had a
question of law that was sufficiently serious that this court ought
to look at it. Well, that would be 5 percent again of about 7,000
cases, but you understand their work }oad is going to be a combi-
nation, it will be a review of petitions made to them to determine
whether or not they will hear the case, whether or not there is good
cause shown, which will consume time, and if they feel there is good
cause shown, they will have a complete hearing and will act of course
then, as an appellate court does, in weighing the merits, writing the
opinion, and so on and so forth.

Sorry I can’t give you a more concrete answer.

Senator Kerauver. Professor Morgan or Mr. Larkin, is it con-
templated that the court will sit only in Washington?

Mr. MorcanN. At present, that is the notion, just as the Boards of
Review do.

Of course, our original provision was that in time of emergency,
they could set up additional courts, which would—or additional judges
who would act under the supervision of this particular court, you
see, that if you had to have a court abroad. so as to get reasonably
prompt final action, that that could be provided for.

Senator Kerauver. Now, is there any right of having Presidential
approval or disapproval of any action of the Court of Military Ap-
peals., under the President’s power of pardon?

Mr. MoreaN. Only where the President is the convening authority:
but, the President has clemency powers only; he doesn’t have any
power to review a question of law.

See, if you gave him power to review questions of law, vou will have
just the present set-up. He would delegate that to the Secretary of
the particular branch of the service. and that Secretary would dele-
gate it to the Under Secretary, and the Under Secretary would set up
a board in his office, and that is the way vou would work it.

Senator Krrauver. As the matter now stands, after the Judge Ad-
vocate General passes on a court-martial conviction, it goes to the
Secretary of War or Navy, or the Army and Navy, and then to the
President? :

Mr. Moraan. «Yes.

Senator Keravver. Who must afirmatively sign the conviction?

Mr. Larrin. That is in the certain types of cases, death cases and
the dismissal of officers.

Senator Kerauver. That procedure is eliminated under this?

Mr. Larkin. Noj it is not.

Let me put it this way: Under this, the review for the legality of
a case stops at the Court of Military Appeals. They are the final arbi-
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ters on the law, and neither the Secretary of the Department nor the
President becomes a supreme court over them on the law.

However, in a death case, or the dismissal of a general officer, that
sentence does not go into effect until it is approved by the President.
In the case of the dismissal of an officer other than a general officer,
that sentence does not go into effect until approved by the Secretary of
the Department, and the Secretary of the Department, of course, has
a residual power of clemency to later suspend or set aside the sentence,
and the President, of course, has his constitutional powers of commut-
ing. They continue, but those powers that reside in the President, and
the Secretaries, are powers of approving sentences or granting fur-
ther clemencies. They do not have specific appellate powers as to the
euilt or innocence,

Mr. Morean. They are practically clemency powers, that is prac-
tically all they are, and in my opinion. that is all they ought to have.

You dou’t have the President passing on a sentence

Senator Kerauver, What is the rule of evidence of the review of the
weight of evidence by the Court of Military Appeals?

My, Morceax. The only place that the Court of Military Appeals
could set aside a couviction or a finding on the ground of nsufficient
evidence would be where tliere was not a reasonable—where a reason-
able court could not find that, just the same way that the circuit court
of appeals. in reviewing a conviction, could pass upon the question
of whether the evidence was such that a reasonable jury could find
that man guilty.

If not. then there was a direction—there should have been a directed
verdict, and then the man gets loose.

Mzr. Larxi~. It aniounts, I should say, in other words, to a finding
of whether a prima facie case has been established or not.

Senator KerFaUvER. That is, if there is any substantial evidence to
support the decision of the court-martial court, then the Court of
Military Appeals would not upset it on the weight of the evidence.

Mr. Larkin. That is right.

Mr. Morean. It would be the Board of Review that handled it up
to that time. The Board of Review could set it aside on the grounds
that it was against the weight of evidence. They can cut it down.

Senator Kerauver. Has this proposal—I imagine it has been—been
considered by the bar associations such as the American Bar Associa-
tion and others?

Mr. Morcan. We considered all their suggestions with reference
to these things. You will find, in the hearings before the House
committee, some suggestions. The American Bar Association, and
niost of those persons who have appeared, approved the Court of Mil-
itary Appeals all right, and they approved the supervising function
of the Judicial Council and the three Judge Advocates General, and
soon. The main objection voiced by some of these was that we hadn’t
gone far enough in eliminating command control, and that is a ques-
tion of judgment.

Senator Savronstavn. That is where discipline comes in?

Mr. Moraa~. That is right, sir. That is what we said, we had
wone far enough. We had preserved, we think, a fair balance between
the disciplinary notion and the administration of justice, and that
we put enough of a check on command control when we had the review

890886 O—50——00
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in the Judge Advocate General’s department, which is far away
from the convening authority ordinarily, and that can review law,
facts, and the sentence, and then we have a review on the law. A man
cannot be convicted unless there is evidence on which a jury could
have found him guilty and convicted him. He cannot be convicted
otherwise. His conviction cannot stand if there is substantial error in
the proceedings.

With reference to evidence, or charge to the court or what not, just
as in civilian courts——

Senator Keravver. Professor Morgan, what was the ruling on
newly discovered evidence? Can a Court of Military Appeals consider
it?

Mr. Morgan. The Court of Military Appeals doesn’t touch that.
There %s a specific provision that was put in on a motion for—where
is that ?

Mr. Larkix. I might follow that through, Mr. Chairman.

We have provided that within 1 year, a petition may be made by
an accused on the grounds of newly discovered evidence, or fraud on
the court, both of which we assume would not have been in the record,
for the review; and, if that petition is made while the case is pending
before the Court of Military Appeals, then they will hear it and add
it to the general review that they are making.

In event, however, that they have sustained the case, they have
considered it and sustained the judgment and have concluded their
participation in it, then that petition would be heard by the Judge
Advocate General; but if during the course of their appeal, or as a
matter of fact during the course of the review by the Board of Reviews
that petition is made at that time, then those tribunals will take it up.

Mr. Morcan. That is right.

Mr. Larsin. That is the arrangement. We felt it incongruous to
have the Court of Military Appeals considering or reviewing the case
and the man cone in with new evidence and not have them, while it
is before theni, consider it. However, if they have concluded, then we
continue the provision of the amended Articles of War last year, and
give that jurisdiction to the Judge Advocate General himself.

Mr. Morcean. It is like the Massachusetts notion under the reformed
procedure in Massachusetts, in capital cases: If there is a motion for
a new trial made while it is pending on an appeal, the appellate court
can hear it, as you know.

Senator Kerauver. Does the accused have the right of selection of
his own attorney in the proceedings before a Court of Military
Appeals?

Mr. Morean. Civilian counsel? Certainly, sir; if he wants civilian
counsel, and if he doesn’t then we have set up in the Judge Advocate
General’s office, appellate counsel, and defense counsel who must
appear for him.

Senator KErauver. Professor Morgan, you have discussed some of
the matters of difference which the committee considered, where there
were divisions of opinion.

Are there any others that you would like to call to the attention of
the subcommittee at this time?

Mr. Morcan. No; there were three.

One was enlisted men on the court. There was some division on
that. That was 3 to 1.
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Second was the law officer, whether the law officers should go back
with the court and really be a law member. On that, there was a
division of opinion, that 1s, one member of the committee wanted the
law officer to be a member of the court and judge on the facts, as a
member of the court. Another one of them thought he might go back
with them and answer such questions as they gave him, and as they
wanted to ask him during the discussions, as I remember. The other
two members thought that he ought to be just like a judge, and that
was the decision that was made by the Secretary.

That one, and the one about enlisted men on the court, and the
Judicial Council, or Court of Military Appeals were the three, On
all the rest, we were able to come to substantial agreement.

Senator SarroxnsTaLL. Do you approve of all the amendments sug-
gested by the committee of the House?

Mr. Morean. That is a pretty broad question for me, Senator,
because I have not been able to go into them all in detail.

Senator SarLroxsTarL, I made it a catch-all question.

Mr. MorcaxN. As I look them over, I am in accord with them. One
thing that bothered me, Senator, was—one that the chairman asked
about, and that is, restricting the Judicial Council to three members.

I should have preferred to allow it to be flexible, so that judges
could be added.

Senator SarTonsrarL. I think, Mr. Chairman, as a practical mat-
ter, and that is what we have to consider, that the bill would stand
a much better chance in passing by limiting it to three men at this
time, and not leaving it open.

Mr, Morgan, It might, very well, but I mean, on the theory, you
just don’t know how many you will need, and I thought the argument
they made, that it could be done by a special action, would be—the
main trouble there, Senator, is that it is awfully hard to get legislation
through, particularly with busy Congressmen, and it would have to
be sort of a crisis in our affairs before you could get through an act
that would deal just with that particularly.

I do hope that this annual report which they have required, I thor-
oughly approve of that, and believe that it will result in keeping
Congress alert as to the administration of military justice and the
necessity of making changes from time to time, just as the Supreme
Court Advisory Committee keeps its hand on the rules of court.

Senator Kerauver. Professor Morgan, we are very grateful to you
for coming down and giving us the benefit of your thoughts and
testimony.

Mr. Morean. Mr. Chairman, the gratitude is all the other way,
because I am very glad to do anything I can to support this bill.

Senator Kerauver. I may say that the chairman has a very pleas-
ant recollection of the days when Professor Morgan taught evidence
at Yale University. I am glad to see that Harvard hasn’t——

Mr. MoreaN. It hasn't corrupted me too much.

Senator Kerauver. Mr. Larkin, do you have any additional state-
ment to make at this time?

Mr. Largin. No; I do not, Mr. Chairman. I am available, as Pro-
fessor Morgan says, on behalf of Secretary Johnson, to do anything
the committee would like me to do. If you care to have an article
by article reading of the bill, I went through just that procedure with
the House committee.
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1f there are any specific questions any committee members have as to
the background, or as to the previous Articles for the Government of
the Navy, or previous Articles of War, and how the provisions in the
code resolve the differences, or any questions of that character—I am
available at all times for the committee, and if you care to go into
further hearings of that eharacter, 1 am prepared to give as much
assistance as I possibly can.

Senator Keravver. We appreciate your willingness to assist, and
I think the procedure we will follow is that, we want to give everyone
who has a viewpoint about this proposal, an opportunity to be heard,

I know there is a great deal of interest in it, and a good many civil-
ians and representatives of service organizations are interested and
undoubtedly want to express their views, and we would like to get
that testimony.

Then, at a later date perhaps we could call you back for a discussion
of the provisions of the bill in the light of the testimony we have
received.

Mr. Larkin. If that is the pending arrangement, Mr. Chairman, I
would be happy to follow through,

Senator KerFauver. I see a number of friends and people here that
I know are interested in this proposal.

Who would like to testify?

Colonel K1xc. Do you mean now?

Senator KEFaUuveR. No, at some later time.

Colonel King. I have given my name to Mr. Galusha.

Senator Kerauver. We have Mr. Speigelberger, chairman of the
special committee of the American Bar Association.

tho is here besides Colonel King and Colonel Oliver, who wish to
testify?

Colonel Kine. I know that Colonel Iughes, president of the Judge
Advocates Association, wants to testify. They made a survey of
their members, and I know he would like the committee that survey.

Senator Kerauver. Colonel King, when would it be convenient
for you and Colonel Oliver to testify ?

Colonel Kine. At your convenience, sir.

Senator Kerauver. Of course we welcome all witnesses, and I may
say further, that in addition to witnesses, we have before us the more
than 1,200 pages of House testimony which the committee will
consider.

The committee will hear further testimony on Wednesday, a week
from today, beginning at 10 o’clock and, Colonel King, if you and
Colonel Oliver will be prepared to testify at that time, we will hear
you in that order. '

Colonel OL1ver. Do you want us to discuss both versions, or just the
Senate bill ? '

Senator Kerauver. We would like for you to be in position to dis-
cuss the Senate committee bill, and the House committee, H. R. 4080,
with the amendments that have been added. '

If there is nothing further to come before the committee, we will
be recessed until Wednesday at 10 o’clock.

(Whereupon, at 12:05 p. m., the subcommittee stood in recess until
Wednesday, May 4, 1949 at 10 a. m.)
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WEDNESDAY, MAY 4, 1949

UNITED STATES SENATE,
SuBcoMMITTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington, D. C.

The subcommittee met, pursuant to adjournment, at 10:10 a. m.,
in room G-23, United States Capitol, Senator Estes Kefauver (chair-
man of the subcommittee composed of Senators Kefauver, Tydings,
Russell, Saltonstall, and Morse) presiding.

Present: Senators Kefauver and Morse.

Also present: Mark H.'Galusha, of the committee staff; and John
Simms, legislative counsel of the Senate.

Senator Keravver. The committee will come to order,

This is a continuation of hearings by a subcommittee of the Armed
Services Committee with regard to 8. 857, a bill to establish a uniform
code of military justice.

At our last meeting the subcommittee heard Professor Morgan and
Mr. Larkin of the committee which drafted the bill.

I am informed that the House Armed Services Committee has
reported favorably H. R. 4080, with a few minor amendments, and
that a rule has been granted for its consideration. Copies of the
House report are before each committee member.

Today we have several witnesses who have requested to be heard
on the bill.  In addition to commenting on S. 857, we will also
welcome tomments on the changes on the bill of the House committee,

The subcommittee appreciates your interest and the time which
vou have given to the consideration of the subject bill, and we are
glad to have your recommendations.

We have two witnesses from New York, and in order not to incon-
venience them any more than necessary, we will hear them first.

Now, we want to give everybody as much time as they wishto have
in order to be heard. On the other hand, we have 15 or 20 applica-
tions from interested people who wish to be heard, so we want to con-
serve as much time us possible. Anyone who has a prepared state-
ment may,if he wishes, file this prepared statement which the mem-
bers of the committee and the staff will study and consider, and they
can then, if they wish, summarize the particular points which they
wish to make in connection with the proposed legislation; or if any
witness wishes to read his prepared statement, he can do that.

Now, Mr. Spiegelberg, chairman, special’committee of the American
Bar Association on Military Justice, we are grateful to you for coming
down and giving us the benefit of your study which I know has been
considerable.

59
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STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN, SPECIAL
COMMITTEE ON MILITARY JUSTICE OF THE AMERICAN BAR
ASSOCIATION

Senator Kerauver. Mr. Spiegelberg, do you have a prepared state-
ment ?

Mr. SereeeLBere. I have, Senator,

Senator Keratver. I see.

Mr. SeiecEusErs. And I would ask your leave to submit this state-
ment which I have no desire to read.

I would like to call the commirtee’s attention to the fact that there
are three annexes to the statement. The first deals with the position
that the American Bar Association has taken with respect to military
justice since 1946, The most recent action of the American Bar As-
sociation was taken as recently as February of this year, and that
action is the first exhibit annexed to my brief statement.

The second one is an article written by Messrs. Farmer and Wels,
which appears in the April, 1949, New York University Law Quarterly
Review, which contains as able a criticism of the pending legislation—
and by “criticism,” I mean to say constructive criticism of the pend-
ing legislation—as any that T have seen, and T have taken the liberty.
with their permission, to make that an exhibit to myv statement.

The third document that is attached—1 hope that the committee
will find that most helpful, and it will utilize it. I have taken the
liberty of drafting the changes which will be necessary to make the
proposed code into a real instrument for military justice in the armed
services, I will refer, with your permission, a%ittle later to the one
outstanding vice which still remains in the preposed bill.

Senator %(EFAL‘\'ER. Mr. Spiegelberg, your statement. together with
the appendices will be printed at this point in the record, and your
remarks of explanation or enlargement upon any parts you wish to
make will follow the statement. It will go into this part of the record

(The prepared statement presented by Mr. Spiegelberg together with
attachments read as follows:)

STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN OF THE SPHECIAL COMMITTEE ON
MILITARY JUSTICE OF THE AMERICAN BAR ASSOCIATION

Mr. Chairman and members of the committee, my name is George A, Spiegel-
berg. I appear before this committee as the duly accredited representative of the
Anerican Bar Association, being the chairman of that association’s special
committee on military justice.

I may say by way of introduction that I am a veteran of both World Wars
1 and IT and that in the latter war I served uverseas for 30 months as a staff
officer, the last 15 months of such service having been on General Eisenhower’s
staff; that 1 was retired from the service for line of duty physical disability
and for a year and one-half prior to mny retirement I held the rank of colonel,
General Staff Corps. 1 have been a member of the bar of the State of New
York since 1922 and a professor of law at New York University since 1924. T
am now engaged in the practice of law in New York City.

With the permission of the aommittee I should like to place in the record a
copy of the.report submitted to the house of delegates of the American Bar
Association by my committee, which report was unanimously adopted on Febru-
ary 1, 1949, by the association at the meeting of its house of delegates held in
Chicago, 111, I should like to direct the attention of this committee to the fact
which is made entirely apparent by the annexed report that for the last 3 years
the American Bar Association has consistently and repeatedly urged the Con-
gress of the United States to remove courts martinl from the dowination of
command.
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As the major reform still to be accomplished is so ably presented by Messrs.
Arthur E. Farmer and Richard H. Wels in an article entitled “Command Con-
trol—or Military Justice?’ appearing in volume 24, No. 2 of the New York
University Law Quarterly Review in April of 1949, T have with the authors’
consent appended that article as my written statement before this committee
and I would request the committee’s permission to incorporate it in the record.

I anr also taking the liberty of submitting to this committee for its considera-
tion the amendments to the Uniforin Code of Military Justice which was intro-
duced in the House of Representatives as H, R, 2498, which amendments
were prepared by me on the invitation of the chairman of the subcommittee
of the Armed Forces Committee of the House. These proposed amendments would
effectively check command domination of the courts without in any way inter-
fering with the proper functions of command.

I desire on behalf of the American Bar Association and on my own behalf
to express my appreciation for your courtesy.

REPORT OF THE SPECIAL COMMITTEE ON MILITARY JUSTICE

To the House of Delegates of the American Bar Association:

The undersigned, the special committee on military justice, of the association,
appointed by action of the house of delegates, on September 6, 1948, hereby submits
its report and a brief statement of the reasons why action is requested at this
time.

The War Department Advisory Committee on Military Justice, appointed by
the Secretary of War, on March 25, 1946, upon the nomination of this asso-
ciation, made its report on December 13, 1946, advocating certain drastic changes
in the existing Articles of War. Certain of the recommendations were adopted
in legislation, which subsequently becane law, the bill referred to being com-
monly known as the Elston L.l (H. 2. 2575, 80th Cong.).

By far the most important recommendations of the War Department’s Advis-
ory Committee on Military Justice were, however, totally ignored, and this
association, on two subsequent occasions, referred to these omissions and directed
the attention of Congress to the neecssity of curing the defects in the Illston bill.

On September 26, 1947, the assembly and the house of delegates of this asso-
ciation passed the following resolution:

“Resolved, That the American Bar Association urgently recommends the pass-
age by the Congress, and the approval by the President, of legislation separating
military justice from command, and vesting final reviewing authority by the
military, and final authority to mitigate, to remit, and to suspend sentences in
the Judge Advocate General's Department, without in any way limiting other
existing powers to mitigate, remit, or suspend sentences.”

On or about February 21, 1948, the house of delegates reiterated the prior
resolution and, in addition, adopted the following resolution:

“Resolved, That said bill (the Elston bill) should be further amended so that
both the trial judge advocate and defense counsel must be lawyers and, where
available, members of the Judge Advocate General’s Department.”

Numerous other groups of veterans and of lawyers supported the stand taken
by this association. Nonetheless, the Elston bill became law through its adop-
tion by the Senate of the United States, on June 9, 1948.

In June of 1948, as a result of the hill unifying the armed services, the
Secretary of Defense appointed a committee to draft a Uniform Code of Military
Justice. That bill has not as yet been published, but it will be published and
submitted to the Congress before the 15th of February 1949. We, therefore,
submit that it is of the greatest importance that the house of delegates of this
association should again, in clear and unmistakable terms, state its position
and authorize its appropriate officers and members to use every proper effort
to see that a bill effecting real reforms in our court-martial system becomes
law. To that end, your committee respectfully submits the following preambles
and resolutions, and earnestly recommends their adoption at the current meeting
of the house of delegates:

“Whereas the Advisory Committee on Militdry Justice of the War Department,
appointed by the Secretary of War, on the nomination of this association, devoted
the major part of its report to the recommendation that the conduct of courts
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martial should be withdrawn from the domination of command: and that the
conduct of courts martial should be in the hands of trained lawyers; and

“Whereas this association, on September 26, 1947, and on or about February 21,
1948, supported the recommendations of the War Department's Advisory Com-
mittee on Military Justice: and

“Whereas the War Department substantially ignored those recommendations
and suceeeded in procuring the adoption of H, R. 2373, commonly known as the
Elston bill, which signally fails to provide for the reforms advocated by the
War Departnment’s Advisory Commnittee on Military Justice; and

“Whereus there will, in the immediate future, be introduced into the Congress
a new bill for the establishment of a Uniform Code of Military Justice; and

“Whereas it is vital to insure a fajr and impartial trial of those citizens subject
to military justice; and

“Whereas the present system of military justice fails so to do in that it is
indefensible and contrarvy to all coneepts of justice that the authority to appoint
the prosecutor, the defense counsel and the court, and the right to pass upon
the judgment of that court be vested in the same person; and

“Whereas there can be no justification for the influencing of courts martial
by the commanding officer, but there can be no other justification for the rejection
of the Advisory Commitree's recommendation with respect to the checking of
command control, exeept the continuation of the right to influence courts martiat
by the commanding officer: Now, therefore, be it

“Resolved, that this association urge the Congress of the United States to vest
in an independent Judge Advocate General's Department the following powers,
now vested in the commanding ofticer:

“(a) The exclusive right to appoint general or special conrts martial.

“(b) The exclusive right to appoint assizgned defense counsel,

“(¢) The right to review the action of general and special courts martial.
A right to mitigate the court’s sentence shall remain in the commanding officer ;
and be it further

“Resolved, That in all general courts martial the defense shall be adequately
represented in all stages of the proceeding, including trial and review, and
appropriate legislation should be enacted to make such representation effective,
which legislation should include provision for independent civilian veview; and
be it further

“Resolved, That in all general courts matvtial both the prosecutor and assigned
defense counsel should be lnwyers; and be it further

“Resolved, That, so far as feasible, special courts martial sbat be surrounded
by all of the safeguards surrounding general courts martial ; provided, further,
however, that no special court may grant a bad-conduct discharge unless all
requirements applicable to a general court have been ohserved; and be it further

“Resolved, That this association recommends legislation establishing an advi-
sory council in the office of the Secretary of Defense, consisting of nine civilians
having predominantly civilian background and experience, and three service
members representing the legal offices of the three services, the civilian members
to be appointed by the President of the United States and to serve, without salary,
though entitled to a per diem and traveling expenses, which said council shall
be required to report annually to Congress, and to that end it shall be supplied,
by the Secretary of Defense, with the necessary research and clerical staff; and
be it further

“Resolved, That for and in the name of this association, its appropriate officgrs,
governors, delegates, and members, its special committee on military justice do
all acts and things necessary and proper, including the right to appear before
committee of the Congress and any other tribunal, to urge the enactment into
law of the amendments above suggested, and such other amendments consistent
with the foregoing as will make the courts-martial system of the armed services
of the United States a true system of justice, before whpse tribunals the citizens
of the United States will, so far as may be possible, be assured of a fair and
impartial trial.”

Respectfully submitted.
GEORGE A. SPIEGELBERG, Chairman,

STEPHEN F. CHADWICK,
RIcHARD K. GANDY,
Doucr.as Hubson,
ARTHUR JOHN KEEFFE,
WirriaM H. King, Jr,,
JouN Mcl. SMiTH.
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[From the New York University Law Quarterly Review, Apri: 1o+9)
CoMMAND CONTROL—OR MITITARY JUSTICE?
(By Arthur E. Farmer and Richard H. Wels)

We Americans have always prided ourselves on our system or justice, The
constitutional guaranties of indictment by grand jury for infamous crime,
against double jeopardy and self-incrimination, against the deprivation of life,
liberty or property without due process of law are assured by the first amend~
ment to the Federal Constitution, The righit in criminal prosecutions to a
speedy and public trial by an impartial jury, the right to be informed of the
nature and cause of the accusation, to be confronted with the witnesses against
us, to have compulsory process to obtain witnesses in our favor and to have the
assistance of counsel for our defense are made cornerstones of our liberties
by the sixth amendment,.

Yet many of these rights are lost when a citizen enters his country’s armed
services because of the provisions of section 8 of the Constitution, which gives
to Congress the power to make rules for the government and regulatioh of the
land and naval forces. Pursuant to this authority, Congress had prescribed
Articles of War for the government of the Army and articles for the government
of the Navy which, in their original form, were mere extensions of the monarchial
power to enforce discipline?

Little criticism was leveled at these codes of military justice until the first
great citizens’ army was grafted into the service of the United States. Following
the close of World War I cases of tryannical oppression, arrant miscarriages of
justice and a complete absence of any means whereby the wronged individual
could obtain recourse eame to light., Not only was public opinion aroused, but
a bitter schismn developed in the ranks of the military, each side having its
advocates on the floor of the Senate’ Championing a radical revision o. the
Articles of War were Senator Chanberlain and iiaj. Gen, S, T. Ansell; defending
the Army's administration of justice were Ma], Gen. 2. H, Crowder and Secre-
tary of War Newton D. Baker. The letters written by Ansell and Crowder as
they appear in the Congressional Record are striking evidence in support of
Ansell's contention that whatever may have been the effectiveness of the court-
m§rtial system, it was certainly not a system of justice as Americans understand
it.

The Chamberlain bill * which sought to provide adequate legal representation
for the accused, to insure the impartiality of the court martial by removing it
from command control, which provided for the service of enlisted men on courts
martial and which further set up an adequate system of review, was killed in
committee.

Nevertheless the pressure of public opinion was such that substantial changes
were effected in the system. On June 4, 1920, a new statute for the government
of the armies of the United States was enacted,” This statute represented a
great stride forward for the Army court-martial system. It did not however
affect the articles for the government of the Navy. Among other things the
new Articles of War permitted enlisted men to prefer charges and provided for
an impartial investigation of the charges before bringing them to trial.® They set
a definite minimum for the number of officers to serve on a court marital,” They
provided for the appointment of a law member, who was required to be either
an officer of the Judge Advocate General’s Department or an officer of some other
branch of the service specially qualified to perform the duties of law member.®

Arthur E. Farmer, a member of the New York bar, is chairman of the committee on
military law of the War Veterans’ Bar Association and a member of the special committee
on military justice of the Association of the Bar of the City of New York. He served in
World War II in the Judge Advocate General’s Department.

Richard H, Wels, also a member of the New York bar, is chairman of the special com-
mittee on military justice of the New York County Lawyers’' Association and a member of
the special committee on military justice of the Association of the Bar of the City of New
York. Mr. Wels was on active duty in the United States Navy and was formerly special
counsel to the House Naval Affairs Committee.

1 Ansell, Military Justice, § Corn. L. Q. 1-2 (1919).

2 58 Congressional Record 53845385 (1919).

8 58 Congressional Record 3938-3948, 6494-68503 (1919).

18. 64, H. R, 367, 66th Cong., 18t sess. (1919).

:41 %gat_.{g;’;[gﬁsfm (1920t), I&U.WS. C. 8% 1{17{1—]1593 (t}ﬁ)ﬁ(il).A |

. W, eferences to A, W.” refer to the numbere rticles of War se
10 U, 8, C., ch. 36 (19486) ). set forth in
TA.W. 5 and 6.
8A. W, 8
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They provided for the appointment of counsel for the accused as well as a
prosecuting officer known as the trial judge advocate® and set up a system of
review which, if not as comprehensive as it might have been, at least was a
‘I:.’[_lal‘lisd advance inasmuch as there had been no system of review up to that
ime,

These articles remain in force, unchanged, from 1920 until amended by the
Elston Act which was passed in 1948 and became effective February 1, 1949.2
While they functioned satisfactorily—or at least no complaint was heard as to
their adequacy—in time of peace, the outcery which arose at the end of World
War II was such as to compel the attention of the War Department, The abuses
of the system were given official recognition by Secretary of War Patterson
when, on June 9, 1945, he appointed a clemency board to review all cases tried
by general court martial in which the accused was still in confinement.”® The
board reported in 1946 that it had received more than 27,500 cases and had
reduced or remitted the sentence in 85 percent of them,”

Even before the close of hostilities, the services, driven by the force of public
opinion, appointed committees to study the workings of the court-martial sys-
tem and to recommend changes in the administration of military justice. Subse-
quent to VJ-day, Secretary of War Patterson, on March 25, 1946, appointed the
War Department Advisory Conmittee on Military Justice (better known as the
Vanderbilt committee), the membership of which had been nominated by the
American Bar Association. The Navy appointed the General Court Martial
Sentence Review Board, familiarly known as the Keeffe Board, and by amend-
ment to the precept convening this board, dated June 24, 1946, the board was
directed to submit a report of the cases considered and the sentences reviewed
by it and to include in its report such recommendations as it deemed appropriate
with respect to court-martial procedure and policies, Previous studies of naval
justice had been made by Secretary Forrestal's direction by Arthur A, Ballan-
tine, Judge Matthew F. McGuire, and Father Robert J. White,

The Vanderbilt committee held full committee hearings in Washington and
regional public hearing in New York, Philadelphia, Baltimore, Raleigh, Atlanta,
Chicago, St. Louis, Denver, San Francisco, and Seattle. The testimony sdduced
from the witnesses filled 2,519 pages of transcript. The witnesses were not
drawn from the ranks of the malcontent, but included the Secretary of War, the
Under Secretary of War, the Chief of Staff of the Army, the Commander of the
Army Ground Forces, the Judge Advocate General, the Assistant Judge Advocate
General, general officers as well as those of lower grade and volunteer witnesses
who had served as officers and enlisted men during World War IL*

The Vanderbilt committee found that ‘“although the innocent were not pun-
{shed, there was such disparity and severity in the impact of the system on the
guilty as to bring many military courts into disrepute both among the law-
breaking element and the law-abiding element, and a serious impairment of the
morale of the troops ensued where such a situation existed.”’ The committee
made as its primary recommendation the checking of command control*®

In order to understand the committee’s recommendations it is necessary to
outline briefly certain aspects of the functioning of the court-martial system.
In the typical case before a general court martial, the charges against the
accused having been prepared and investigated and a recommendation for
trial having been made by the staff judge advocate (the commanding general's
legal adviser), the case is referred by the commanding general to the trial judge
advocate, the prosecuting officer of the court which has been appointed by the
commanding general from officers of his command.” Not only has the command-
ing general appointed the court, but he has also appointed the trial judge advo-
cate and the defense counsel.® The result is that the accused, having been or-

*A. W, 11 and 17,

104, W. 504,

1 Pyb. L. ﬁo. 759, 80th Cong., 2d sess., ch. 625 (June 24, 1948),
B 1 ‘g’ar Department Advisory Board on Clemency, more familiarly known as the Robetts

oard.

13 Rept. War Department Advisory Board on Clemency (1946).

‘1: ﬁ;pt. ;Vir Department Advisory Committee on Military Justice 2 (1946).

.at 3—4.

1¢14. at 6.

1TA W, 8. .

1BA W, 11, The accused is given the right by A. W. 17 to be represented before the
court by counsel of his own selection, civil counsel if he so provides, or military if such
counsel be reasonably available. Civil counsel is usually beyond the means of the accused,
wnd whether military counsel is “‘available’” depends upon the decision of the commanding
»fficers of the counsel requested. See Henry v. Hodges (171 F. 2d 401, 403 (C. C. A. 2d,
1948)). As a consequence, the accused is almost invariably represented only by the regu-
hrly appointed defense counsel, i, e., the officer appointed by the commanding general.

e
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dered to trial by the commanding general, is represented by defegse counsel
appointed by the commanding general, and is tried before a court which consxsgs
entirely of officers who are dependent upon the commanding general for their
assignments of duty, efficlency ratings, promotions and Jeaves. If the accused
is convicted, the commanding general reviews the record of the trial and in
most instances has the power to order the sentence executed. Tt is obvious that
the commanding general has it within his power to influence defense counsel
and to control the court by indicating to it, directly or indirectly, his wishes as
to the findings and sentence,

It is this complete domination of the court and counsel by the cou}manding
general which is referred to as “command control.” The possil_)ilitles of 80
exercising this control as to deprive the court-martial of any real independence
is apparent and at times command has so outrageously dominated the courts
martial ® as to cause the Federal courts to use such extreme terms as “military
despotism” ® and “a court * * * saturated with tyranny.” ™

In demanding the checking of command control, the War Department Advisory
Committee said:*?

“Phe Committee is convinced that in many instances the commanding officer
who selected the memnbers of the courts made a deliberate attempt to influence
their decisions. It is not suggested that all commanders adopted this practice
but its prevalence was not denied and indeed in some instances was freely ad-

14, W, 465 A, W, 5015, .

20 Shapiro v. United States (89 F. Supp, 203, 207 (Ct., Claims, 1947&).

2 Murrah, C. J., in Beets v. Hunter (75 F. Supp. 825, 828 (D. C. Kans, 1948), 1t i8
difficult for one who has not had first-hand experience with the operation of the Army and
Navy court-martial systems to envisage the ease with which commadning officers can dictate
the Hndings and sentence of the court. In Beets v. Hunter, supra, the convicted accused
successfully applied for a_writ of habeas corpus. The pertinent facts are stated in the
following quotation from Judge Murral's opinion (75 F. Supp. at 826) .

“When Captain Morgan called upon him (Beets, the accused petitioner), as the appointed
defense counsel, Captain Morgan was informed that he (Beets) wished to have Lieutenant
Fox represent him, whereupon Captain Morgan left him and went back, leaving the impres-
sfon at least that he would have Lieutenant Fox call him. Lieutenant Fox did not see
this petitioner : jnstead Captain Morgan returned and on the day before the trial was fur-
nished a copy of the charges. He confesses on the witness stand that he was wholly in-
competent to represent hLim. and he also makes it plain, manifestly plain, too plain for
mistake, that he did so only on orders—uacting under orders as a soldier,

“The trinl of this case in the eyes of both the prosecution and the defense was wholly
obnoxious and repulsive to thelr fundamental sense of justice, and that is the test by whic
this court should judge it. .

“The court has no dificulty in finding that the court which tried this man was saturated
with tyruany : The compliance with the Articles of War and with military justice was an
empty and farcical compliance only, and the court so finds from the facts and so holds as
a matter of law,

‘“He could not have received due process of law in a trial in a court before men whose
judgments did not belong to them, who had not the will nor the power to pass freely upon
the gullt or innocence of this petitioner’'s offense, the offense for which he was charged.
It cannot stand the test of fundamental justice. It may have been prompted by the
exigencies of war, but it can’t stand in the light of cold reason and justice as we love it
and for which this petitioner was fighting when he was arrested.”

In Shapiro v. United States (69 F. Supp. 205 (Ct. Claims, 1947)), the plaintiff was ap-
pointed to defend bBefore a court martial an American soldier of Mexican descent who was
charged with assault with intent to commit rape. In order to demonstrate the mistake in
identification by the prosecuting witnesses, the Plaintiﬁ substituted for the accused at the
court-martial trial another American soldier of Mexican descent. This substitute was identi-
fled by the prosecuting witnesses as the attacker and was convicted. The plaintiff thereupon
informed the court of the deception that he had practiced, whereupon the real defendant was
brought to trial, was also identified as the aftacker, and was convicted and sentenced.
Several days later Lieutenant ShaPiro, the plaintiff, was arrested. A day or two after at
12: p. m., he was served with charges of effecting a delay in the orderly progress of the
general court martial. He was then notified that he would be tried at 2 p. m. on the same
day, and was actually brought to trial at that time, at a place 35 to 40 miles from the
place where he had been served with the charges. Shortly after his arrest, plaintiff re-
quested the services of Capt. James J, Mayfield to represent him, but this officer was named,
in the order preferring charges, as the trial judge advocate. There being but 1 hour and
20 minutes In which to select counsel and prepare for trial, Lieutenant S apiro thereupon
selected ag his defense counsel two lieutenants, neither of whom was a lawyer. When the
court martial convened. the plaintift moved for a continuance of 7 days on the ground
that his counsel had not had sufficient time to prepare his defense. The motion was denied,
g?‘vmas convicted at 5:30 that afternoon and was sentenced to be dismissed from the

e,

Judge Whitaker characterized the proceedings as follows (89 F. Supp. at 207) : “A mor
flagrant case of military despotism would be hard to imagine, It waé xt)he verdi)ct of a sgp?
posedly impartial judicial tribunal; but it was evidently rendered in spite against a junior
officer who had dared to demounstrate the fallibility of the judgment of his superior officers
on the court—who had, indeed, made them look ridiculous. It was a case of almost com-
plete denial of plaintiff’s constitutional rights. It brings great discredit upon the adminis-
tration of military justice.”

2 Rept. War Department Advisory Committee on Military Justice, 6~7 (1948),
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mitted. The cloge association between the commanding general, the staff judge
advocate, and the officers of his division made it easy for the members of the
court to acquaint themselves with the views of the commanding officer. Ordi-
narily in the late war a general court was appointed by the major general of a
division from the officers in his command, and in due course their judgment
was reviewed by him. Not infrequently the members of the court were given
to understand that in case of a conviction they should impose the maximum
sentence provided in the statute so that the general, who had no power to
increase a sentence, might fix it to suit his own ideas.”

Although the Keeffe Board which was composed of commissioned officers of the

naval services, with the exception of its president and vice president, refused to
go so far as to say that a nuaval court appointed in like manner was “a mere
creature of the convening authority, appointed to do his bidding,” * it neverthe-
less suggested that—
“ * * * cgonvening authorities would not detail named officers to specific
courts for particular triuls, but would detail qualified personnel within their
command to court-martial panels from which members of the court would be
taken from time to time to fill vacancies and to replace relieved members on
some impersonal method.” *

All this had a familiar ring. On September 15, 1919, even before the adoption
of the 1920 Articles of War, the following colloguy took place on the floor of the
Senate between Senator Norris and Senator Chatnberlain: ®

“Mr. Norrls. One of the evils, as I understand it, is that all the men, not
only the members of the court but the prosecuting officer as well as the attorney
for the defense, are selected by the man who makes the charge in reality, and
from whoin every one of the officials, if they get & promotion, must secure it. Is
that right?

“Mr. CHAMBERLAIN. Absolutely.

“Mr. NorrIs. Of course, that surrounds the young man with an air of injustice
to begin with.

“Mr. CHAMBERLAIN, There is no question about that, The commanding officer
appoints the court, he appoints- the prosecutor, he appoints the counsel for the
defendant, * * * e approves or disapproves the sentence when it is
rendered.”

And Prof. Edmund M. Morgan of the Harvard Law School, Chairman of the
Forrestal Committee on a Uniforin Code of Miltary Justice, made the comment
in 29 Yale Law Journal 52, 60 (1919) :

“The control of appointing and other superior military authority over the
court and its findings is to the civilian the most astonishing and confusing
characteristic of the court-martial system,

A poll made in 1947 of the members of the Judge Advocates Association, an
prganization comprising in its membership nearly 2,200 of the some 2,700 lawyers
who served as officers in the Judge Advocute General’s Department during World
War 1I, showed a complete concurrence in the conclusion that the primary re-
quirement of a court-martial system which could be said to administer justice
was the totul separation of appointing and reviewing authority from cominand.
Of the 774 members who answered the guestionnaire, 703 recommended a total
separation of the courts from the command vontrol* In orvder to appreciate the
significance of this vote, it must be realized that the members of the Judge Advo-
cate General’s Department were the military personnel most closely associated
with the administration of the court-martial systein,

Despite this uniformity of opinion among those hest qualified to pass judg-
ment, the court-martial reform legislation, ax introduced and as passed, did not
contain provisions which would divorce the eourt-martial system from command
control, It is not without significance that the bill as introduced had been
framed by the War Department, which had ignoved the primary recommenda-
tions of its own Advisory Committee on Military Justice by retaining the old
method of appointing courts and counsel and placing the initial power of review
in the commanding officer who was vested with appointing authority, This
legislation, known as the Elston Act, had a stormy history and resolved itself
into a tug of war between the Secretary and Under Secretary of War and

21 Rept. Gen. Court-Martial Sentence Rev. Bd. 62 (1945).

210 at 6GR—69.

25 58 (Congressional Reeord 5384-5385 (1919).

2 Hearings of House Subcommittee on Armed Services on H. R, 2575, No. 125, 80th Cong.,
2d sess., 2002 (1947).
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certain high-ranking officials in Washington on one side and, on the other, various
bar associations and veterans’ organizations which had made a study of the
actual operation of the court-martial systein, and the members of which had had
far better opportunity than the higher echelons of the Army and the War Depart-
ment to view the court-martial system in the field at division level and lower.

The House Cowmnittee on Armed Services submitted a report* and its Sub-
committee on Military Justice held full hearings. The provisions of the Elston
bill setting up the Judge Advocate General’s Department as a separate corps
with its own promotion list and responsibility for performance of duty through
its own chain of command was the focal point of attack by the opponents of
basic reform, As the bill contained no provisions for the separation of the courts
from command there was no necessity for attack on that fundamental reform.

Despite the opposition to the creation of a separate Judge Advocate General’s
Corps, this provision was retained when the bill was reported out of committee
and the Elston bill was passed by the House virtually without opposition. It was
then brought to the floor of the Senate as an amendment to the Selective Service
Act of 1948 and, upon the assurances of Senator James Kem that it incorporated
all the recommendations of the Vanderbilt Committee and had been approved
by the American Bar Association,” it was passed by the Senate.

These statements were entirely incorrect and in view of the questions concern-
ing the bill which arose during the short Senate debate, it is questionable whether
the Elston bill would have passed in its present form had not the Senate been
misinformed as to the scope of the bill and as to its approval by the American Bar
Association. The Elston bill was approved by the President on June 24, 1948 and
became effective February 1, 1949,

Notwithstanding its defects, the Elston Act represents a step forward. By
amendment to section 8 of the National Defense Act, an independent Judge
Advocate General's Corps with a separate promotion list is set up.”® It provides
that all members of the Judge Advocate General’s Corps shall perform their duties
under the direction of the Judge Advocate General® It provides that all. members
of the corps will be assigned as prescribed by the Judge Advocate General, after
appropriate consultations with commanders on whose staffs they may serve, and
it authorizes the staff judge advocate of any command to communicate directly
with the staff judge advocate of superior or subordinate command, or with the
Judge Advocate General ®

Although it continues the vices of the existing system with respect to the ap-
pointment of the courts, the trial judge advocate and the defense counsel by
the commanding general and the review of the findings and sentence of the courts
by him, it forbids the censure or reprimand of any member of a court martial with
respect to the findings or sentence adjudged by the court and provides that no
person subject to military law shall attempt to coerce or unlawfully influence the
action of a court martial in the performance of its duties.”

The Elston Aect further provides that the officer appointing a general court
martial shall detail as one of the members a law member who shall be an officer
of the Judge Advocate General’s Department or an officer who is & member of the
bar of a Federal court or ofs the highest court of a State of the United States and
certified by the Judge Advocate General to be qualified for such detail.®

Its provisions tend to promote the appointment of better qualified personnel
both as trial judge advocates and as defense counsel.* For the first time, it is
required that, upon the request of an accused enlisted man, there shall be ap-
pointed as members of the court martial enlisted men to the number of at least
one-third of the total members of the court.®

The Elston Act further attempts to improve the system of review of the findings
and sentences of courts martial and provides for the creation of a Judicial Council
to consist of three general officers of the Judge Advocate General’s Department
to act as a kind of Army Supreme Court.*® Unfortunately, the new provisions
respecting review pile chaos upon confusion with the result that they are even
less understandable and more complicated than those which had previously

27 H. Rept. No. 1034, 80th Cong 1st sess. (1948).

% 94 Congressional Record 7754 (June 9, 1948).

28 Pub. Luv» No. 759, 80th Cong., 24 sess., sec, 246 (June 24, 1948),
30 1d., sec. 248.

3 1d., sec. 223.

32 1d., sec. 233.

314, sec. 206.

#1d., sec. 208.

8 1d., sec. 203.

s Id., sec. 2286,
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existed under article 501% of the 192u Articles of War. Finally, the Elston Act
provides a procedure for petitioning the Judge Advocate General for a new trial,
the grounds for which have been limited by regulation to jurisdictional error,
substantial injustice at the trial or newly discovered evidence sufficient to affect
the result of the trial.™

Despite the fact that the Elston Act was hailed in some quarters as an effective
reformation of the Army court-martial system, it was immediately attacked by
the bar associations as reform in name only and it'was pointed out in no uncertain
terms that so long as the power remained in command to appoint the courts, the
trial judge advocate and the defense counsel, to refer cases for trial and to review
the findings and sentences of the courts, the reforms were illusory.*® It should
further be noted that the Elston bill affects the Army alone and that neither the
Navy, the Marine Corps nor the Air Force are afforded even the inadequate
reforms which it embodies.

Partly to extend the provisions of the Elston Act to the Air Force, the Navy
and the Coast Guard, and to set up uniform court-martial procedures for
all the armed services, and partly to meet certain criticisms already directed at
the act, in August 1948 Secretary of Defense Forrestal appointed a speclal com-
mittee, headed by Prof. Edmund M. Morgan of the Harvard Law School,”® to
prepare a code, uniform in substance, interpretation and application, that would
protect the rights of those subject to it and increase public confidence in military
Justice without impairing performance of military functions,

The Uniform Code of Military Justice prepared by the Forrestal committee was
introduced in the House and Senate on February 8, 1949, as S, 8537 and H. R.
2498, This code embodies further improvements in the system of military
justice, but incredible as it may seem., maintains intact the old system crticized
by Senators Norris and Chamberlain as far back as 1919,* whereby the command-
ing general appnints from his command the members of the court, the trial judge
advocate and defense counsel, refers cases to the court and thereafter reviews
the court’s findings and sentences.*

Before analyzing the basic premises which account for the survival of a system
which lends itself so readily to tyranny and oppression, it would be well to con-
gider the accomplishments of the Forrestal committee,

The act framed by the committee, for the first time states in clear and readily
understandable language the procedure to be followed., commencing with the
apprehension of the accused and the placing of charges against him and ending
with the {inal review of the record of trial. The substantive law is made more
explicit and restated in laymen's langnage. A new terminology is employed
which will be uniform throughout the services.

The sunimary court martial, the lowest court, which consists of a single officer
and before wliich neither the prosecution nor the accused may be represented
by counsel, has been deprived of all power to try an accused except with his
consent nnless he has first been given the opportunity to accept limited nonjudi-
cial punishment.” As the summary court has few if any characteristics of
a court, the change is salutary. In order to obviate the necessity for trials by
courts martial where minor offenses are involved, the punishments which a
commanding officer may impose without trial have been considerably extended.®
It should be made explicit by amendment to the code that the Army’s previous
practice of permitting the accused to demand trial by court martial in lieu of
nonjudicial punishment is to be preserved., This option should be extended to
naval personnel, upon whoin nonjudicial punishment may now be imposed without
trial and without the accused’s consent.* The code should likewise be amended

37 1d., sec. 230 ; Manual for Court Martial, pars, 101, 102 (1949).

#34 A, B. A. J. 702-703 (1948); 6 N. Y. County Lawyers Association Bar Bul., 5-12
(1949) : 4 Rec. Association of the Bar of the City of New York, 28-31 (1949).

¥ Cf, 29 Yale L. J., 52, 60 (1919),

“ 58 CONGRESSIONAL RECORD, 5384-85 (1919).

41 At the time the proposed uniform code was introduced in the Senate and House. Secre-
tary of Defense Iorrestal issued a press release which emphasized the enormous powers
retained by command. The release read in part:

“Among command functions the proposed code would retain are:

“1. Commanding officers refer the charges in general, special, and summary courts martial
and convene the courts;

“2. Commanding ofticers appoint the members of the courts;

“3. Commanding officers appoint the law officer and counsel for the trial:

“4. Commanding officers retuin full power to set aside findings of guilty and to modify or
change the sentence, but are not permitted to interfere with verdicts of not guilty or increase
the severity of the sentence imposed.” [§9 Congressional Record, 966 (Feb. 8, 1949) 1.

2 T'niform Code, art, 20,

214, art. 15,

# Articles for the Government of the Navy, art. 24,
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to provide that if such punishment is refused the accused may be tried only before
a special or general court martial.

As to the general court martial, the Uniform Code requires the appointment of
a law officer who shall sit with the court in open sessions, but who shall not
retire with the court when it closes to consider its findings and sentences. The
law officer is required to be a member of a bar of a Federal court or of the
highest court of a State of the United States and must be certified to be qualified
for such duty by the Judge Advocate General of the armed force of which he is
a member.” He is charged with the duty of ruling on all questions which may
arise during the course of the trial, except challenges and interlocutory motions
for a finding of not guilty or relating to the sanity of the accused—and these
rulings, for the first time in the history of our court-martial system, are not
subject to being overruled by majority vote of the members of the court* It
is also his duty to instruct the court as to the applicable law,*” but he has no part
in the considerations or the voting of the court on the findings and sentence.
In other words, the judge and the jury in civilian courts are paralleled by the
law officer and the menibers of the court in the court-martial systenr.

The provisions for review are greatly simplified and for the first time in the
history of this country, if the code becomes law, the final appellate court of the
armed services will consist of civillans. This court is denominated the Judical
Council and it is provided that it shall be composed of not less than three members,
each to be appointed by the President from civilian life, each of whom shall be
a member of the bar admitted to practice before the Supreme Court of the
United States and each of whone shall receive compensation and allowances equal
to those paid to a judge of a United States Court of Appeals.® It is provided
that the Judicial Council shall review the record in the following cases:

1. All cases in which the sentence, as afiirimed by a Board of Review (the inter-
mediate reviewing authority), affects a general or flag officer or extends to death.

2. All cases reviewed by a Board of Review which the Judge Advocate Gen-
eral orders forwarded to the Judicial Council for review; and

3. All cases reviewed by a Board of Review in which, upon petition of the
accused and on good cause shown, the Judicial Council has granted a review.

Provision is made for the representation of the United States and the accused
by appellate counsel,” -

For the first time, also, a continuous surveillance and review of the workings
of the court-martial systemn is provided in this Code and the Judicial Council
and Elxe Judge Advocates General of the Armed Forces are charged with this
duty.”

With all the excellent work of the Forrestal committee it has not, as has been
pointed out, touched the fundamental problem of command control and, as has
been well stated: ™

“Only by withdrawing from command the power to influence the court can we
be sure that it will not be exercised in the future as it has been in the past.”

What are the arguments advanced in justification of the retention of this power?
The primary contention dates back to the publication in 1886 of Winthrop's
Military Law and Precedents, which was for many years the Army’s bible with
respect to military law. Colonel Winthrop said:®

“Not belonging to the judicial branch of the Government, it follows that courts-
martial must pertain to the executive department; and they are in fact, simply

Cinstrumentalitics of the executive power, provided by Congress for the President
as Commander-in-chief, to aid hiwn in properly commanding the army and navy
and enforcing discipline therein, and utilized under his orders or those of his
authorized military representatives.

“Thus indeed, strictly, a court-martial is not a court in the full sense of the
terin, or as the same is understood in the civil phraseology. It has no common-
law powers whatever, but only such powers as are vested in it by express statute,

4 U'niform Code, art. 26.
4#1d,, art. 51b.

47 1d., art. 5le.

4 1d., art. 26,

#Id., art. 67a,

50 Id., art. 67h.

8 1d., art. T

52 1d., art. 67g.

5 Letter dated November 22, 1048, from the chairman of the committee on military
Justice of the Americun Bar Association, the Association of the Bar of the City of New York,
the New York County Lawyers Association, and the War Veterans Bar Association, ad-
dressed to the Committee on a Uniform Code of Military Justice.

54 1 Winthrop, Military Law and Precedents 53-54 (1886).
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or may be derived from military usage. None of the statutes governing the
jurisdiction or procedure of the ‘courts of the United States’ have any applica-
tion to it: nor is it embraced in the provisions of the VIth Amendiment to the
Constitution. It is indeed a creature of orders, and except insofar as an inde-
pendent discretion may be given it by statute, it is as much subject to the orders
of a competent superior as is any military body or person, [Italics in original.]”

This line of reasoning has been more suceincetly stated in the maxim, “Discipline
is a function of command,” and it has been argued that, since the commanding
general is responsible for the welfare and lives of his men, he must also have
the power to punish them and consequently the courts appointed by him should
carry out his will.™

Yet even Colonel Winthrop recognized that courts martial were under obliga-
tion to render justice in accordance with the fundamental principles of law and
without partiality, favor, or affection.®

“Notwithstanding that the court martial is only an instrumentality of the
executive power having no relation or connection, in law, with the judicial
establishments of the country, it is yet. so far as it is a court at all, and within
ity field of action, as fully a court of law and Jjustice ax is any civil tribunal.
As a court of law, it is bound, like any court, by the fundamentul principles of
law, and, in the absence of special provisions on the subject in the military
code, it observes in general the rules of evidence as adopted in the common-
law courts. As a court of justice, it is required, by the terins of its stautory
oath (art. 81) to adjudicate between the United States and the accused ‘without
partiality, favor, or atfection.’ and according, net only to the laws and customs
of the service, but to its ‘conscience,” i. e., its sense of substantial right and
justice unaffected by technicalities. In the words of the Attorney General,
courts martial are thus ‘in the strictest sense courts of justice.””

Despite the origins of the courts-martial system, no officer in a position of
authority has been found who contends that command has or should have the
power to dictate the findings and sentences of the courts. Indeed, the War
Department included in the original version of the Elston Act the provision
referred to supra, page 271, which forbids the censure or reprimard of a court
with respect to its findings or sentence and any atiempt to coerce or unlawfully
Snfluence the action of a court martial, The opponents of provisions seeking
to remove command control argue, instead, that the instances of command
pressure were so insignificant as to be unworthy of notice and that no change
in the method of appointing courts and counsel is necessary. In an article
in the Virginia Law Review, the present Secretary of the Army, Kenneth C.
Royali, sald &7

“The War Department feels that the Cominittee received a rather exaggerated
impression of the prevalence or seriousness of pressure exerted on courts martial.
However, there were doubtless instances where appointing authorities entirely
misconceived their duties and functions and overstepped the bounds of propriety.”

The point remains that if the defense establishment is sincere in its disclaimer
of any desire of command to dominate the military courts, it should have no
hesitancy in removing the powers of appointment and review from: the com-
manding general and placing them in the independent Judge Advocate General’s
Corps, the Army’s legal arm charged with administration of the court-martial
system, and in similar departments which should be established in the other
services.

It must not be assumed that the maintenance of discipline requires comnmand
control of the courts. On the contrary, the Army’s own definition of discipline
indicates that such control tends to weaken discipline by adversely affecting
morale. The Army has defined discipline as “* * * an intelligent, willing
obedience” ® and, as command control of courts martial is ‘“subversive of
morale,” ® it is also subversive of discipline.

As one general officer stated to the War Department Advisory Cominittee on
Military Justice: ®

3% Rept. War Department Advisory Committee Military Justice, T (1946).

351 ththm{1 Military Law and Precedents, 61-62 (1880).

533 Va, L. Rev. 269, 275 (1947).

8 Army ield Manual 22— —5, February 1946, p.

% Rept. War Department Adwqoxy Committee on Military Justice, 7 (1946) : “We think
that this attitude is completely wrong and subversive of morale; and that it is necessary to
take (efinite steps to guard against the breakdown of the system at this point by making
such action contrary to the Articles of War or regulations and by proteotmg the courts from
the influence of the officers who authorize and conduct the prosecution.’

1 :”lg(-pr War Department Advisory Committee on Military Justice, CCompilation of Answers,
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“Discipline is maintained by many means, outstdnding among which is the
proper administration of justice. There is no such thing as a choice between
maintenance of discipline and proper administration of justice by the courts
martial system. Justice is administered through courts martial in the interest
of maintaining proper disciplinary standards.”

A second general stated :

“The purpose is to increase an army’s ability to fight successfully. 1t provides
orderly procedure for functions of command through administering justice. This
is compatible with pure justice, since an unjust application will resuit in loss
of morale and of combat strength.”

Despite the statement of Colonel Winthrop # that a court martial is not a
court, the Supreme Court of the United States said as long ago as 1886, in Runkel
v. United States, that a court martial organized under the laws of the United
States is a court of special and limited jurisdiction.® The decisions in the Yama-
shita,* GQrafton,” and Vidal® cases reflect the view of the Supreme Court that
courts martial are true courts and are bound to observe that impartiality and
independence which are the roots of due process.

In a recent television and radio program, the subject matter of which was the
advisability and practicability of taking control of the courts out of the power
of command,” Col. Frederick Bernays Weiner, one of the leading advocates of
the retention of the present system, under cross-examination by Governor Gibson,
of Vermont, admitted that despite the prohibition against coercion of the courts
it would be quite possible for a commanding general who had been displeased
by the findings or sentence of a court martial to reduce the efficiency ratings
and thereby adversely affect the military careers of the officers who served on
that conrt. Colonel Weiner’s only answer to the problem was that such conduct,
although probably not provable, would constitute a violation of the Articles of
War and that there was no way in which individuals could be prevented from
breaking the law.

The truth is that individuals can be prevented from breaking the law by
putting it out of their power to do so. If the appointment of the courts is
taken from command and placed in the judicial arms of the armed services, the
judge advocates of the Army and Air Force and the legal specialists of the
Navy, there will be little opportunity for any violation of the prohibition against
coercion of the courts,

The present Articles of War and the provisions of the proposed Uniform Code
both place the power to convene general courts martial in the President of the
United States, the Secretaries of the Departments of the Army, Navy, and Air
Force, and commanding officers down the line to the commanding officer of a
separate brigade or naval station or of a separated wing of an Air Force.®
In addition, there is a catch-all provision to take care of unusual situations or
the exigencies of wartime by which a general court martial may be convened by
any commanding officer designated by the Secretary of a Department or the
President.

A single change in the pending legisiation is required to effect the divorce so
urgently needed, viz, the designation of the senior officer of the Judge Advocate
General’s Corps, or legal specialist attached to an Army or higher command, or
the corresponding units of the Navy, the Air Force, and the Coast Guard, to act
as convening authority in lieu of the commanding officer. The power of the
President and of the Secretary of a Departinent to convene courts martial should
be retained and, in order to preserve the same flexibility which now exists, it
should also be provided that the Secretary of a Department or the President
should have the power to designate any officer of the Judge Advocate General’s
Corps and any legal specialist to act as convening authority.

In each instance the convening authority would appoint the law officer and
the defense counsel and would appoint members of the court from & panel
designated by the commanding officers of echelons at or below the level of the
convening authority. In normal course the court would be appointed from officers
of the division or the correxponding Navy or Air Force unit to which the accused

61 Thid.

@ Supra, p. 276.

62 See 122 U, S, 543, 555 (1886).

& See In re Yamashita, 327 U. 8. 1, 8 (1945).

% See Grafton v. United States, 208 U. 8. 333, 347 (1907).
% See In re Vidal, 179 U. 8. 126, 127 (1900).

8 ¢“On Trial,” February 10, 1949,

& A, W. 8; Uniform Code, art. 22.

890886 0—50—-—01
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belonged, but, where circumstances indicated that a fair trial could not be
ohtained from among the officers so designated, the convening authority could
order a trial by a court consisting of officers assigued to a ditferent or higher unit.
The only instances in which this extraordinary procedure would be required
would be those in which the convening authority believed that command was
attempting to inflnence the court or those in which feeling in the accused’s
command was so strong that a fair trial might not be obtainable from a court
consisting of officers of that command.

Commanding officers would retain the power to control the prosecution by
being vested with the power to refer cases to trial and to appoint the trial
judge advocate. Command would also be given the right to review the record
for the purpose of exercising clemency, but the reviewing power now vested in
the commanding general as convening authority would be transferred to the
member of the Judge Advocate General's Corps or legal specialist who appointed
the court.

These are the precise recommendations made by Secretary of War Patterson’s
Advisory Committee on Military Justice.*

It would probably not be practicable to exteud this system of appointing courts
to special courts martial where legal officers may not be available, but it is
certainly true that any court which has the power to sentence a man to death,
or to confinement and hard labor for a period of years up to life, or to dismiss or
discharge him in disgrace from the armed services should be made completely
free from outside influence of any kind. In special circumstances or in time of
war it may be necessary to designate temporarily a judge advocate or legal
specialist to a distant or isolated command, but this inconvenience is small
compared to the damage to morale which results from the belief held by so many
wilitary and naval personnel that the courts exist to carry out the wishes of the
commanding ofiicer and that justice is not to be expected from them,

. The situation in the armed services is far different today than it was when
professional soldiers and sailors constituted the armed forces. During the
past two World Wars the United States has had a citizens’ Army and Navy.
The Military and Naval Establishments now consists of upward of 2,000,000 men
and women, many of whom are citizens who, though they serve their country
willingly, would not voluntarily have selected the armed services as their sphere
of occupation.

These citizens should not lose their right to a fair trial by an impartial court
because they are in the service of their country. Nor is it in the interests of
their country that they have no faith in the justice of its military tribunals,

“It is an essential to the preservation of morale that the personnel of the
armed forces believe the system to bhe fair, as that it be administered fairly.” ®

The power given to the Congress by article I, section 8 of the Constitution, to
make rules for the government and regulation of the land and naval forces
should be so exercised as to insure an administration of military and naval
justice in accordance with the fundamental requirements of the American con-
cept of justice,

AMENDMENTS To UNIFORM CODE oF MILITARY JUSTICE (INTRODUCED As H. R. 2498)
SUGGESTED BY THE COMMITTEE ON MILITARY JUSTICE OF THE AMERICAN BAR
ASSOCIATION TO FREE GENERATL CoURTS FROM CoMMAND DoMINATION

Article 1. Definitions: Add two new definitions to be numbered and read as
follows :

*“(153) ‘Appointing authority’ shall be constrned to refer to a commanding officer
authorized to appoint a summary court or a panel of military personnel from
whom shall be designated the members of general or special courts-martial.

“(16) ‘Convening authority’ shall be construed to refer to those persons and
officers authorized to designate the military personnel to serve as members of
general or special courts-martial. Wherever in these articles reference is made
to an officer exercising general or special court-martial jurisdiction, such refer-
ence shall be construed to mean the convening authority with power to designate
the members of such court-martial.”

% Rept. War Department Advigsory Committee on Military Justice. 9 (19486).

2 Tetter of the chairman of the Committees on Military Justice of the American Bar Asso-
ciation. Association of the Bar of the City of New York, New York County Lawyers Associa-
tion. and War Veterans Bar Association, dated November 22, 1948, addressed to the Com-
mittee on a Uniform Code of Military Justice.

v
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Article 6, subdivision (b), first word ‘“‘convening” to read “appointing.”

Article 15, Commanding officers’ nonjudicial punishment, subdivision (a)
(1) () : Strike present paragraph and revise to read:

“(C) if imposed by an officer authorized to exercise appointing authority with
respect to general courts-martial, forfeiture of one-half of his pay per month
for a period not exceeding three months.” ’

Article 15 (a) (2) (@), strike paragraph and substitute the following:

“(@G) if imposed by an officer authorized to exercise appointing authority
with respect to special courts-martial, forfeiture of one-half of his pay for a
period not exceeding one month.”

Article 22, Who may convene general courts-martial: Subdivision (a) (3)
(4) (5) (6) (7), strike paragraphs and substitute the following:

“{3) the senior member of the Judge Advocate General’s Corps attached or
assigned to a territorial department an army group or an army, and such other
member of The Judge Advocate General's Corps as may be designated by such
senior member ;

“(4) the senior legal specialist attached or assigned to a fleet or to a naval
stution or larger short activity of the navy beyond the continental limits of the
United States;

*(5) the senior Judge Advocate attached or assigned to an air command or an
air force, and such other Judge Advocate as may be designated by such senior
Judge Advocate;

“(6) such other members of The Judge Advocate General’s Corps, legal special-
ist or Judge Advocate as may be designated by the appropriate secretary of a
department; ov

“(7) any other member of the Judge Advocate General’'s Corps, legal specialist
or the Judge Advocate in any of the armed forces when empowered by the
President.”

Subdivision (b) to read:

“(b)when any such convening authority is an accuser, the court shall be con-
vened by superior competent authority and may in any case he convened by such
authority when deemed desirable by him.”

Article 23 (a) (3) (4) toread:

*(3) the commanding officer of an army corps, a division, a brigade, a regi-
ment, detached battalion or corresponding unit of the army ;

“(4) the commanding officer of an air division, a wing, group or separate
squadron of the air force;”

Article 25, title which now reads “Who may serve on courts-martial” changed
to read “Qualifications and appointment of members of courts-martial.”

Article 23, subdivision (¢), last sentence which now reads “Where such per-
sons cannot be obtained, the court may be convened and the trial held without
them but the convening authority shall make a detailed written statement, to be
appended to the record, stating why they could not be obtained.” shall be amended
to read as follows: “Where such persons cannot be obtained the court may be
convened and the trial held without them, but the appropriate commanding officer,
whether the appointing authority or the convening authority, shall make a de-
tailed written statement, to be appended to the record, sating why' they could
not be obtained.”

Article 25 (d) (2) should be amended to read as follows:

“(2) The President of the United States, the Secretary of a Department, and
commanding officers, shall appoint as members of courts-martial, and of panels
from which general and special courts-martial shall be designated, such persons
as, in their opinion, are best qualified for the duty by reason of age, education,
training, experience, length of service and judicial temperament. No person
shall be eligible to sit as a member of a general or special court-martial when
he is the accuser or a witness for the prosecution or has acted as investigating
officer or as counsel in the same case.”

Add at end of article 25 a new subdivision (e) to read as follows:

“(e) the commanding officers enumerated in subdivisions (2), (3), (4), (5),
and (6) of Article 23 (a) shall appoint qualified military personnel in their
commands available for service as members of general and special courts-
martial and shall forward a list of such personnel to the convening authority
having general court-martial jurisdiction of their command, and such per-
sonnel shall constitute a panel from which the convening authority shall
from time to time designate the members of general and special courts-martial.
Such commanding officers may withdraw names from such lists and may sub-
stitute others therefor, subject to the provisions of Article 28 (a).”
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Article 27 (a) to be omitted and in place thereof the following to be
substituted :

“(a) (1) for each general court-mnartial the authority convening the court
shall appoint a defense counsel together with such assistants as he deems
necessary or appropriate. Each appointing authority, or if the court be
convened by the President of the United States or the Secretary of a Depart-
ment, then such person, shall appoint a trial counsel together with such
assistants as he deems necessary or appropriate, who shall prosecute the
charges originating in his command;

“(2) for each special court-martial the authority convening the court shall
appoint a trial counsel and a defense counsel, together with such assistants
as he deems necessary or appropriate;

“(3) no person who has acted as investigating officer, law officer, or court
member in any case shall act subsequently as trial counsel, assistant trial
counsel, or, unless expressly requested by the accused, a defense counsel or
assistant defense counsel in the same case. No person who has acted for the
prosecution shall act subsequently in the same case for the defense, nor shall
any person who has acted for the defense act subsequently in the same case
in the prosecution.”

Article 33 shall be amended to read as follows :

“When a person is held for trial by general court-martial, the commanding
officer shall, within eight days after the accused is ordered into arrest or
confinement, if practicable, forward the charges, together with the investi-
gation and allied papers, to the appointing authority for the command. If
the same is not practicable, he shall report to such officer the reasons for
delay.”

Article 34 (a) to be amended to read as follows:

*(a) before directing the trial of any charge by General Court-Martial the
appointing authority for the command shall refer it to his Staff Judge Advo-
cate or legal officer for consideration and advice. The appointing authority
shall forward the charge to the convening authority, who shall thereupon refer
the charge to the trial counsel appointed by such appointing authority, for prose-
cution before a general court-martial designated by the convening authority.
The convening authority shall not refer a charge to a general court-martial
for trial unless it has been found that the charge alleges an offense under this
code and is warranted by evidence indicated in the report of investigation.”

Article 37, last sentence, shull be aluended to read as follows:

“No person subject to this code shall attempt to coerce or, by any unauthorized
means, influence the action of a court-martial or any other military tribunal
or any member thereof, in reaching the tindings or sentence in any cuse, or the
action of any appointing, convening, approving, or reviewing authority with
respect to his judicial acts.”

Article 60, after title, should be amended to read as follows:

“(a) after every trial by a general court-martial, and after every trial by
a special court-martial convened by a member of the Judge Advocate General's
Corps, a legal specialist, or a Judge Advocate, the record shall be forwarded
to the convening authority, and action thereon shall be taken by him or by his
SUCCESSOr. The convening authority shall, unless he shall disapprove the
sentence or order a re-hegring, forward the record, and if the record be of a
trial by general court-martial, then with his written opinion and review there-
of, to the appointing authority who forwarded the charge to him, or to such
officer’s successor in command, and the latter may litigate, remit or suspend the
whole or any part of the sentence;

“(b) after every trial by a court-martial except as specified in subdivision (a)
the record shall be forwarded to the convening authority and action thereon
may be taken by the officer who convened the court, an officer commanding for
the tille being, a successor in command, or by any officer exercising general
court-martial jurisdiction.”

Article 61, omit entirely first sentence which now reads: ‘‘the convening au-
thority shall refer the record of every general court-martial to his Staff Judge
Advocate or legal officer who shall submit his written opinion thereon to the
convening authority.” Balance of Article 61 as it now is.

Article 65, subdivisions (a) and (b) to be amended to read as follows:

“(a) when the convening authority and the appointing anthority have taken
final action in a general court-martial case, the appointing authority shall for-
ward the entire record, including the action and the opinion and review of the
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convening authority, and any order which the appointing authority may have
made pursuant to Article 60 (a) to the appropriate Judge Advocate General;

“(b) where the sentence of a special court-martial as approved by the con-
vening authority includes a bad conduct discharge, whether or not suspended,
and such discharge shall not have been remitted by the appointing authority, the
record shall be forwarded to the officer exercising general court-martial juris-
diction over the command to be reviewed in the same manner as a record of trial
by general court-martial or directly to the appropriate Judge Advocate General
to be reviewed by a Board of Review. If the sentence as approved by an officer
exercising general court-martial jurisdiction includes a bad conduct discharge,
whether or not suspended, the record shall be forwarded to the appropriate
Judge Advocate General to be reviewed by a Board of Review.”

Article 72, the word “officer” appearing in line 4 of subdivision (a) should be
amended to read “commanding officer”.

The first sentence of article 72, subdivision (b), should be amended to read
“the record of the hearing and the recommendations of the commanding officer
having special court-martial jurisdiction shall be forwarded for action to the
commanding officer exercising general court-martial appointing authority for
the command.” The remaining two sentences of article 72, subdivision (b), to
remain as now.

Mr. SeipcerBerc. I have here an additional number of copies if
any other members of the committee would be interested in them
which are incomplete only to the extent that they have not got the
action of the American Bar Association as an annex nor have they
the proposed amendments. In all other respects they are complete.

Perhaps I should sav by wav of introduction, that I am a veteran
of both World Wars I and 11, and that in the latter war I served
overseas for 30 months as a staff officer, the last 15 months of such
service having been on General Eisenhower’s staff; that I was retired
from the service for line of duty physical disability and for a year
and one-half prior to my retirement I held the rank of colonel, Gen-
eral Staff Corps.

I have been a member of the bar of the State of New York since
1922 and a professor of law at New York University since 1924. I am
now engaged in the practice of law in New York City.

I would like to say that in many ways the proposed code of military
justice is a Jong step forward. It contains many desirable features. In
my opinion, the most desirable is the creation of a civil court of
military appeal.

The reason why I think that we can place so much hope in the crea-
tion of that court is that the bill provides that a function of the court
will be a continuous review of the workings of the bill, and an obliga-
tion to report to the Congress on the results which they believe the
bill has achieved, as well as with respects to amendments which they
feel are necessary from time to time. T believe that to be of great im-
portance because it is the first time that we have had an opportunity
for a continuing civilian review of military justice:

It was one of the main recommendations of the War Department
Advisory Committee which was constituted under the chairmanship
of Chief Judge Vanderbilt of New Jersey, and I sincerely hope that
this committee, and eventually the Senate and the Congress will not
allow any amendments to emasculate that provision.

Now, when we have said all the good things that we can say about
this proposed code, there remains, unfortunately, the fact that the
most vital defect in military justice remains completely uncured. I
refer to the fact that the court is completely under the domination
and subservience of the commanding officer. I would like to direct
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the committee's attention to the fact that, as a result of this, there
was an outery after World War I, an outery which resulted in certain
reforms but not in the essential reform of checking the influence of
command over the court.

During the intervening years of peace, there was no outery, because
it is only when you put the machine to the stress and strains of a war
that you encounter the difficulties that bring to light the defects in
the legislation concerning military justice.

World War II came, and as a result very largely of the prevalence
of command control. we had a repetition on a magnified scale of the
evils of World War I, and it is as a result that arose after World War
IT that this and similar legislation has been drafted and is now before
this committee and the Senate for consideration.

I would like to direct the attention of the committee to the report
of the War Department’s Advisory Committee on Military Justice,
which was filed with the Secretary of War, having been appointed by
him on December 13, 1946, now two and a half years ago.

In the specific recommendations that that committee made to the
War Department, the first four and a half of seven pages of recom-
mendations are taken up with the recommendation that command con-
trol courts be checked.

I would like very briefly to quote two sentences from pages 6 and
7 of that report:

The cominittee is convinced that in many instances, the commanding officer
who selected the members of the court made a deliberate attempt to influence
their decisions. It is not sugegested that all commanders udopted this prac-
tice, but its prevalence was not denied and indeed in sone instances was freely
admitted,

Parenthetically, I would like to say at this point that in the addenda
to that report is the statement that of 49 general officers examined, 14
frankly stated that they felt it was part of their duty to influence the
verdict of general courts martial. I think, perhaps, it is not out of
place to inquire if 14 frankly believe that it was their duty, a sub-
stantially large number may have indulged in the same practice.

Again, quoting the second sentence from page 7 of the report:

The close association between the commanding general, the staff judge advo-
cate and the officers of his division, made it easy for members of the court to
acquaint themselves with the views of the commanding officer.

Now, I would like, if T may be so bold as to ask the committee to
remember that last sentence, because I am going to refer to it again in
discussing the present code and how it attempts to solve this question.

First, and perhaps I am talking on a subject that needs no further
explanation, just briefly to review for the benefit of the committee
the manner in which the court is selected: Today, the average con-
vening power of a general court martial, particularly in time of war
in g foreign theater, which, I may say, 1s where the majority of the
evils of which we complain occur, is a divisional commander. As a
matter of fact, and I am now going perhaps behind the surface of the
law, the commanding general appoints or controls the appointment of
the trial judge advocate who is the prosecutor, of the assigned defense
counsel, who represents the defendant; and of the court which tries the
man accused of crime.

That court is chosen exclusively from members of the commanding
officer’s command. They look, properly and necessarily, to the com-
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manding officer for promotion, for assignment, for efficiency ratings,
and for quarters. Indeed, it isno exag%eratlon to say that their future
in the Army is entirely dependent on their commanding officer’s good
will.

Now, if it please the committee, that situation, so long as it is allowed
to exist, carries in it the germ of injustice. Without, in any way,
violating any rule or regulation that can be made, the commanding
officer who appoints the court can let the court understand what he
wants done, and it will be done, and it has been done in the past, and
until you take that power away from the commanding officer it will be
done in the future. Great and patriotic men in this country are
opposed to the reform which we urge. General Eisenhower, former
Secretary of War Robert P. Patterson take the position that you must
not deprive the commander of the right to select the court, and their
argument, as I understand it—and I have heard both of them make it—
is that winning of wars is the function of an army. With that state-
ment, I heartily agree. They say further that discipline is a function
of command. I agree with that, too. They, therefore, conclude that
you must allow the commanding officer to appoint the court from
members of his command. There I disagree.

It seems to me that that conclusion is a complete nonsequitur, and
Y ask the committee’s leave to analyze what these gentlemen are really
saving. Is a perversion of justice a necessary concomitant of dis-
cipline? Now, when I say “perversion of justice,” I mean is it
necessary in order to enforce discipline that a commanding officer
should tell his court what decision or what sentence he desires in a
particular case? I think the committee will agree with me that if he
does that, it is a perversion of justice.

Is it necessary, to make my second rhetorical question, to give an
enlisted man an unfair trial 1n order to enforce discipline? I do not
believe so. I do not beliave it is any more necessary to give an enlisted
and unfair trial than it is to have the commanding officer influence
the court regardless of the evidence submitted to the court.

If we agree, and I do not see how we can disagree, that neither of
these two thing is necessary to enforce discipline, why does command
insist upon retaining the power to appoint the court? It seems to me
that when you give the commanding officer the right to refer the
charge. which he has, to appoint the prosecutor, a right which he has
and which he needs in order to see that there is a speedy trial, and
when you give him the further right of reviewing the sentence inflicted
by the court solely for the purpose of exercising clemency, which is
also a function of discipline, you then have satistied all that discipline
can demand; and if you go further, and, as you now do, allow him to
dominate the court, you tend to destroy discipline rather than to en-
force it.

I would like to point out to this committee that under the Elston
Act, the commanding officer is prohibited from influencing the court.
Under this proposed code, he is not merely prohibited from influencing
the court, but 1t becomes a court-martial offense under article 98 for
the commanding officer to attempt to influence the court. It,therefore,
apparently—

. Senator Kerauver. Article 98 is written into the bill as article 37,
believe,
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Mr. Seiecereere. Well, I only have before me—or rather I have
before me the uniform code of military justice, and article 37, if it
please the chairman, is unlawfully influencing the action of the court,
and prohibits it, and article 98 makes a violation of that prohibition
a court-martial offense.

I point that out to the committee, becanse under the Elston Act,
while we had a facsimile of article 37, we had no enforcement provi-
sion, which is in the present proposed code and appears in section 98.

The distinction that I drew, if it please the chairman, is that
whereas before we had the prohibition, we now have the prohibition
with teeth.

Now, if the Congress feels sufficiently strongly on this question to
make its violation a court-martial offense, why do they not make the
prohibition effective? Because, as I said before, without in any way
violating article 37 or 98, any commanding officer who desires to do
so, can 1nfluence the verdicts of the court in accordance with his
desires. And still command clings to a right, the exercise of which is
made a court-martial offense, and the presence of which in their hands
18 the greatest threat to morale that I kuow of.

Now, what is the remedy? The remedy is simple, and it is not revo-
lutionary. We do not suggest that the trial of general courts martial
be taken out of the hands of the military. In fact, we insist that that is
where it belongs, but we say there should be opportunity, and I would
like to stress and underline the word “opportunity”™ to take the selec
tion of the court away from the commander in those cases in which
the commander, for whatever reason, tries to influence the court.

We do it very simply, and without interfering with command func-
tion or with discipline. We suggest that the appropriate command-
ing officer make available a panel of officers in his command, who are
available for court-martial duty; that he make that panel available to
the judge advocate general’s officer in the area occupying the highest
command and never in a foreign theater below corps.

Taking that as an illustration, we will assume an Army corps of
three divisions. The commanding officer of the three divisions will
make his list or panel of officers available to the corps judge advocate
general. From that list the corps judge advocate general will select
the number of general courts that are called for. In that way, where
necessary, and only where necessary, there can be sent into the com-
mand to try cases in that command a court composed of officers from
a command other than that in which the man is to be tried.

Now, I hope I make that clear. It is not, as a practical matter,
difficult to put into operation; and even if it were difficult, it seems
to me that the difficulty would not be too high a price to pay in order
to gather greater insurances of a fair trial to those officers and enlisted
men who may be charged with crime.

In the usual case there would be no change from the present system.
It would be in the case where there has been an indication by the com-
manding officer that he does and intends to continue to influence his
court that the Judge Advocate General would step in and would send
into that area or division a court composed of officers from another
division.

Senator Kerauver. Mr. Spiegelberg, how do you know that that
situation has arisen or how would you know? There might be some
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evidence of inclination to influence the action of the court on the part
of the commanding general; how would you know that?

Mr. SeieceLBERG. How would he become aware of it ¢

Senator KEFAUVER. Yes.

Mr. SeieceLeErG. Well, as the chairman knows, each commanding
officer, divisional commander, has a staff judge advocate.

Senator Kerauver. Yes.

Mr. SrieceLBERG. The Elston Act has already established the inde-
pendent chain of communication for that officer. He and any other
officer in the command, will be aware very quickly when a commanding
officer i3 undertaking the—I will not use the word “influence”—in-
struct his court in the verdicts that he thinks should be brought in,
without in any way violating article 37.

In that situation, it seems to me the staff judge advocate would get
in touch, as he is required to do, with higher authority in the judge
advocate general’s department, and as soon as he did that, the higher
authority would start sending corps into that particular command
chosen from other commands.

There never is—I can assure the chairman from personal expe-
rience—any difficulty in determining when you are in an area or a
division in which command is undertaking to dominate the court.

Senator Kerauver. Well, the point I wish though is what position
does it put the staff judge advocate in to complain that his command-
ing officer is——

Ir. SpieceLBERG. Well, it is no longer his commanding officer under
the new set-up. His commanding officer is in the Judge Advocate
General line. Now, it is perfectly true that he is the staff judge
advocate to the divisional commander and he must be acceptable to
him, but he is not responsible to that commanding officer under the
existing Elston Act for efficiency ratings or for promotion, and he is
subject, so far as those things are concerned, to the Judge Advocate
General’s line of command. That was the first great struggle to
make the courts independent, which was successful in the Elston
Act. That was one-half of the picture.

Now, we need the other half of the picture in order to complete the
opportunity—I will not say the opportunity—I will go further than
that—the probability of a fair trial for the enlisted men in the services.

Now, in conclusion—Have I answered your question, Mr. Chairman,
satisfactorily ?

Senator Kerauver. Well, I know that his future is not dependent
to the same degree upon the good will of the commanding officer as are
other officers under the commanding general, but still it is better for
him to get along with his commanding officer.

Mr. SeirceLBERG. There is not any question about that ; and I assume
that in most cases he will, but I assume also that he will undertake to
do his duty with reasonable fidelity and, I think, the chances of his
doing it are much greater when he no longer has to depend on the
commanding officer %gr efficiency and promotion.

Senator Kerauver. May I ask also which amendments in the second
exhibit that you filed with your statement take care of this problem ?

Mr. SeizgeLBERG, All of them. Now, there is one—the chief one
is where for the first time we have something which divides the con-
vening authority into an appointing and convening authority, and all
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the rest of those amendments are necessary changes in verbiage in
other sections of the bill to carry out this panel system that I have
just stated to the committee.

Senator Kerauver. So, all of these amendments relate to this one
suggestion ¢

Mr. SeieceLBERG. It carries out the suggestion which I have tried
to state as briefly as possible, and the fact that they are so numerous
is caused by the fact that the amendment of the basic section requires
changes in verbiage in a great number of other sections in the code,
but it only affects that one change.

Now, in conclusion, I would like to say this to the committee, if I
may. Isuggested at the outset that we had a hue and cry after World
War I and then silence until the machine was put to the stresses and
strains of World War II, and then again an outcry, but in greater
volume.

There 1s something, it seems to me, wrong with the system which
results in a clemency board, established in Washington, reducing or
remitting over 27,000 sentences. I think the trouble with that system
lies in the fact of the opportunity of command to dominate the control
of the courts. Isay I think that from observation. I wasnot a legal
officer in the last war, but from observation I know that to be true. I
see no reason why it should not be corrected now.

If it is not corrected now, I am convinced that there will be no
further outcry until the next war, because in peacetime we are not
troubled with the evils of the system which are exposed only
in wartime.

We have had two great wars. We have had exactly the same vice
exposed in both those wars.

ow, how long do we have to wait before we take the necessary steps
to correct that weakness? T hope that this committee will say that we
do not have to wait until after the next world war.

Senator Kerauver. Senator Morse,

Senator Morse. First, Mr. Chairman, I want to apologize to you, in
particular and also to the witnesses for not only coming late this
morning but not being able to be here the other day at all. It just
happens that this hearing has come in the midst of a very contro-
versal problem in connection with the Labor Commiittee. which has
received first importance, so far as I am concerned, necessarily so,
because of my connection with labor legislation.

Senator Kerauver. We appreciate your coming here today.

Mr. Morse. I want to ask this witness one or two questions. Per-
haps, I ought to first address my question to the staff rather than to
this witness, but I want to know if there has been prepared a parallel
column brief showing the agreements and disagreements between the
bill which was passed last year, the American Bar Association pro-
posals, and H. R. 4080, which is now under consideration.

It seems to me that one of the first things this committee should
have is a parallel column brief showing those differences.

Mr. GaLusHA. Senator, I have started a study comparing this bill,
H. R. 4080, with the bill which was originally introduced, S. 857.
I have started one with a comparison. I am working that up now.

I now have the recommendations of the American Bar Association,
which Mr. Spiegelberg has suggested here today which will be in-
cluded in the study, and will be available for the committee..
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Senator Morse. Now, my second inquiry goes to the witness: Am I
correct in my undestanding—and I have not studied it in any detail
yet—that the principal feature of the American Bar Association
recommendation goes to a change in the authority of the command-
ing officer over the military justice procedure under his command?

Mr. Seiecersere. And to be specific, the appointment of the court
and of the defense counsel.

Senator Morse. My next inquiry is, what rebuttal do you have to the
oft-repeated argument of the military that the existing control of the
commanding oflicer 1s necessary in order to maintain discipline ?

Mr. Seiecersere. Well, I tried, Senator Morse, to cover that before,
It seems to me that granting an enlisted man or an officer in the serv-
ice of this country a fair trial cannot be an interference with dis-
cipline. I think the statement is almost self-probative.

The only possible reason for leaving with the commanding officer
the right to influence the court is to influence it incorrectly, because the
court consists of officers, and we must assume that they are the people
who are hearing the evidence, and they are instructed as to the law,
and I see no reason why giving the commanding officer, just because
he is the commanding officer of those men, the right, in substance, to
tell them what to do in a given case or cases, can in any way assist
in the enforcement of discipline unless we admit that a fair trial
militates against discipline, and I just do not believe that is true, and
I do not believe that anybody will say it is true.

Senator Morse. Now, you use the term “fair trial.” Do you imply
that not only should the authority of the commanding officer over
the procedure of the court martial be removed, but that the procedures
of the court martial itself should be changed in the direction of setting
up coxgnparable, and in some respects, identical procedure to civilian
trials?

Mr. SpirceLBERG. As to the latter part of your question, Senator, no.

Senator Morse. Why not ?

Mr. SriecrLBerG. Because the trials of civilians in time of peace are
not the same as the trial of soldiers, sailors, and airmen in time of
war. There must necessarily be a certain giving up of constitutional
guarantees.

Senator Morse. Why?

Mpr. SeircrLsrrc. Because it would be impossible, for instance in a
foreign theater, to have a civilian jury sit in case of an enlisted man
or an officer charged with crime in that theater. For one reason you
could not find the jury. You could not find 12 civilian Americans who
would be acceptable.

I feel most distinctly that we must not make a civilian court out of
a court martial. T do not think it ever was intended to be. I think we
should make a military court that will dispense justice so nearly as
possible. I do not know whether I have answered your question or
not,

Senator Morse. You have given me a point of view, but I want to
press it a little bit if I may.

Mr. SeiecELBeRG. I wish you would.

Senator Morse. I agree with you that court martial of which we
are speaking was never intended to meet the same standards of civilian
justice that we have in the civilian criminal courts, for example, but
historical as that argument may be, and bewhiskered as it may be, it
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does not impress me very much if the time is coming when we ought
to change the original purpose of military justice. I am not saying 1
favor it or I do not favor it. I simply say that to date I think that the
Military Establishment has completely failed, in my opinion, to jus-
tify what I think is a system of justice that cannot be reconciled, in
view of modern conditions, with the rights of citizen soldiers, either
in time of peace or in time of war. I am open to conviction that in time
of peace there is any justification, in view of the fact that we now have
to maintain in the Military Establishment thousands upon thousands
of men in excess of what we ever contemplated would be maintained
in uniform in this country—I am open to conviction that in time of
peace there is any justification for the type of military justice pro-
cedure that is now being imposed upon those men.

It was not so long ago that we were even confronted with the possi-
bility of keeping thousands of young Americans in the Army for a
period of time under a draft. I voted for the draft, and I will Yote for
1t again under similar circumstances; but I will not vote for main-
taining over those men a system of military justice that has prevailed
in the past because, I think, we have gone far beyond that period of
time. No group of military officers should have any such control
over the rights and freedom of citizens that military justice gives to
them.

I think that the military is just lucky that public resentment has
not reached higher proportions than it has reached in regard to
military justice. I think it is time to clean house on military justice,
and get back to some very fundamental constitutional guaranties
which, I judge from your remarks, you are inclined to think we have
to forego because you put on the uniform of your country. I do not
share that view at all.

I recognize that there are some practical difficulties in a war theater
in giving some of these guaranties, but those difficulties do not exist
on American soil, and they have not existed in occupied Germany.
We have had plenty of civilian personnel in occupied Germany to
give us, if we wanted to use them, civilian juries, and so I want to say
at the outset, I am very much in favor of the American Bar Associa-
tion’s recommendation in regard to delimiting the power of the com-
manding officer, because I have got a file over here in my office on this
court-martial matter that is shocking in regard to what I think are
abuses and evils that have developed by giving any such power to
a commanding officer. I think it must be removed.

But I think you have got to go further than that, and I want to get
your point of view on rules of evidence, for example. If a man is
charged with a crime, why should we not make certain that he will be
guaranteed the same evidentiary rights that he is guaranteed in a
civilian court ?

Mr. SpiecerLBeErRG. Under the Manual for Court Martial, Senator
Morse, he is.

Senator Morse. Do you think he is in practice ?

Mr. SeirgeLBerG. Well, that is a different matter. I would like to
say, Senator, that, after 3 years of toiling in the mines of military
,I)ustice, I have had this morning the cockles of my heart warmed more

y what you have said than at any time in the last 3 years of efforts;
that T agree heartily with it.
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At the same time, I think that in this field, perhaps only because of
its antiquity, we should make progress slowly. I think that the first
great step is the one the American Bar Association has advocated.
I think others will come.

I said to the chairman of the committee at the outset that I thought
one of the most helpful things in this proposed code, and one which
T feel reasonable sure will be attacked either directly or indirectly, is
the creation of a military court of appeal composed of three civilians,
and I believe that to be important because one of the duties with which
they are charged is a continuing review of military justice and an
annual report to the Congress, something that has never happened
before; and there, I think, is the seed of greater changes, assuming, of
course, as I do, that men of ability are placed in those positions.

Senator Morse. You think there is no case at all that can be made
for attaching to military justice, even in time of war, civilian judges?

Mr. SeieceLBERG. Personally, Senator Morse, frankness compels me
to answer that in the negative.

Senator Morse. Why?

Mpr. SpiEGELBERG. Because war is a tough operation, and civilian in-
terference and influence in an actual theater of operations is a deter-
rent to good military operations and performance.

Senator Morse. You think they would be soft?

Mr, SpieceLeerg. Noj I do not think they would be soft. I think
they would be in the way. Now, I do not mean for a moment that I do
not think you might not have a more enlightened justice, but I as-
sume that you are limiting your remarks to a foreign theater of opera-
tions in time of war.

Senator MorseE. What stops the civilian from moving right along
with the Army, being part of the staff, subject to all Army discipline,
save and except his independence in regard to conducting a trial?

Mzr. SeieceLBerG. Then, Senator, he is an officer; he is an officer out
of uniform. That is the distinction that I am trying to make. *If you
make a civilian a part of the Army, you have got to give him a rank.

Senator Morsk. Is that a distinction only of form or might it not
very well be, as far as independence is concerned, a distinction of great
substance ¢

My, SpieceLBERG. It might be; but, if he were in that theater for any
length of time, I question how often it would be. I am only stating
my opinion on this thing, you understand. You have got to give him
an assimilated rank; that is a must, because if he has not got an assim-
ilated rank he is not going to get a place to lay his head when he wants
to go to sleep. I mean, that is a fact of a theater of operations.

Even a civilian who is let in is let in either as a sergeant or as a
lieutenant or as a major general, because that establishes how he is
going to eat and slee}});

Senator Morse. Why cannot you make them subject to all the dis-
cipline of the Army as far as every matter is concerned, except the
operation of military justice, and make that part of the United States
Department of Justice, and say to the Army, “As far as determining
the rights of American citizens, we are going to use civilian procedure
for that.”

Mr. SpieceLBERG. It is a new thought. I can only give you my in-
stantaneous reaction. Maybe I will live to see that system in force.
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Senator Morse. I do not think so. but you know sometimes you have
to scare them a little bit to get something good.

I do not throw it out just as a scarecrow argument, but I do want to
say that T think we are in for a long period of high mobilization,in
our country, where the rights of millions of Americans over the years
are going to come under the control of military justice, and I am of
the opinion that it is the duty of Congress to see to it that the prin-
ciples of that military justice are brought in line in every respect with
civilian justice wherever it can be done, save and except where they
actually can make a case, on such an argument as you make, that it
just is not practicable.

I do not like this idea in this new era in which we are living of
building up one justice system here for men in uniform and another
one for so-called free citizens. You cannot keep a civilian Army, in
my judgment, under two systems of justice. Differences, I recognize
there will be, but I think the military has gone entirely too far in the
direction of a system of justice that we cannot reconcile with what I
think are some basic guaranties of a fair trial.

You mentioned the clemency boards. I think not only what you
say is true: That the fact that you have to have these thousands and
thousands of modifications by men who looked into the record and
found the need for modification, but I think the clemency boards—
and I have talked to some members of them—were a little concerned
about the fact that they did not find reversals; they did not issue more
reversal orders than they issued.

Well, I just wanted to get started as I shall press in these hearings—
I wanted to get started; that is why I asked for this parallel-column
brief. I want to have the military to prove step by step the justifica-
tion for every procedure that it uses. If we are going to handle this
court-martial business, I say, let us do a thorough jobj; let us not take
our present system and just make a little addition or two here. If
we are going to do the job that I think this committee ought to do, I
think we have just got to start at the beginning and go to the finish,
and make changes wherever we can make a change that will bring the
military system in direct line with civilian justice and, at the same
time, not 1nterfere with what we can all agree is necessary military
organization in order to have an effective fighting force.

That is all T have to ask this witness.

Mr. SrircensErg. May I say to the chairman and to Senator Morse
that, for what it is worth, you may count upon the wholehearted co-
operation and assistance of the American Bar Association, if we can
be of any help.

Senator Morse. I appreciate that very much, but the last comment
I make naturally raises the question as to whether or not you gentle-
men in the American Bar Association have gone far enough in giving
us the benefit of a comparative study of civilian justice in contrast with.
military justice, procedural step by procedural step.

You see, I just have a hunch—I have more than a hunch; I have an
impression—in talking to military-justice men that they are so steeped
in their military-justice training that they have lost sight of the
practicality of getting rid of what, I think, are a lot of military pro-
cedures that they can dispense with and substitute therefor out-and-
out procedures of our civilian criminal courts.
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Senator Kerauver. Thank you very much, Mr. Spiegelberg.
Mr. SpieceLeerG. Thank you, sir.
Senator KeFAUvER. Mr. Farmer.

STATEMENT OF ARTHUR E. FARMER, CHAIRMAN, COMMITTEE ON
MILITARY LAW, WAR VETERANS BAR ASSOCIATION

Mr. FarMEer. Yes, sir. My name is Arthur E. Farmer. I am chair-
man of the committee on military law of the War Veterans Bar
Association,

I would like to go into a little more detail with respect to—-—

Senator KErauver. Mr. Farmer, do you have a statement?

Mr. Farmer. The statement which I intended to submit and rely
on is the article which I wrote with Mr. Wels, which appeared in the
New York University Law Review Quarterly, and that has already
been submitted by Mr. Spiegelberg; and I will, therefore, not offer
another copy of it, sir.

Senator Keravver. All right, Mr. Farmer. We have the article of
April 1949 of the New York University Law Review Quarterly by
you and Richard H. Wels.

Mr. FarRMER. Yes, sir.

Senator Kerauver. Will you proceed, Mr. Farmer.

Mr. Farmer. I would like to go into my, perhaps, somewhat limited
military experience a little more in detail than I would have otherwise,
because I think I have a rather unique claim to distinction in that
respect which usually is not put in that light, and that is that I
represent the lower echelons instead of the higher echelons.

I went into the service as a draftee, just as millions of others did.
When 1 went overseas to New Guinea with a chemical-warfare com-
pany, it was discovered that the judge advocate’s section at Base B
at Finchaven, which has jurisdiction over as many as 50,000 men at
some time, was curiously inadequately supplies with commissioned.
officers who were lawyers, and the result was that the prosecutor of
the general court martial was not a lawyer, and I was assigned to assist
him in preparing the cases, and actually in going into the courts with
him and advising him with respect to the law and the questions and
the cross-examination and summation. So, mry attitude in the court-
martial system there was not of an officer but of an enlisted man,
although of an enlisted man who had already at that time had some 15
years’ experience as a practicing lawyer in New York, both in the
Federal and in the State courts.

Thereafter, I went to the Judge Advocate’s School at Ann Arbor,
and I was commissioned a judge advoeate, but I never attained to a
greater rank than that of a first lieutenant. I have served on many
courts as law member, as trial judge advocate, and since my separation
from the service I have volunteered to act as defense counsel.

Now, I would like to say one other thing so that Senator Morse ma
realize that I do not exactly come here influenced by the military mind,
except insofar as any human being is influenced by his experiences.

I felt very strongly about the inadequacies of the military-justice
system when I was separated from the service, and I determined at
that time that I would engage in the work which brings me here
today; and, for that reason and for fear that there might be some
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conflict of interest or some string attached to me, I declined my Re-
serve commission, So, I come here with no ties whatever, and with a
point of view of service as an enlisted man as well as service as judge
advocate. '

I agree entirely with Mr. Spiegelberg that the great and thundering
inadequacy of the proposed uniform code is tlie retention in the com-
manding officer of the power to appoint the court, to appoint defense
counsel for members of his command, and then to turn around, in addi-
tion to that, and review the findings.

Now, it is true there is further review, but because I feel that one
emphasis that, perhaps, has not been strongly enough made in other
hearings has been the importance of morale, the effect of the court-
martial system on morale, I would like to say that what happens at
the level of the court, at the level of command, is the determnining in-
fluence on whether the personnel of that command feel confidence in
the court-martial system or feel that the court-martial systen1 is just
as it was once termed by Colonel Winthrop. “an arm of command.”

What happens after that never gets back to the command where the
trial was heard. The subsequent proceeding affect only the individual
tried, but the results of the trial affect the morale of the whole com-
mand.

Now, I would like to emphasize that by two excerpts, which are quite
short, from statements made not by malcontents but by general offi-
cers of the Army, the evidence being adduced before the War Depart-
ment Advisory Committee at the time of its hearings throughout the
country.

The first of them said this, and it was in response to a question
of what effect should be given to the military maxim that discipline is
a function of command, and, therefore, command must control the
court-martial system. The first of these officers said this:

Discipline is maintained by many means, outstanding among which is the
proper administration of justice. There is no such thing as a choice between
maintenance of discipline and proper administration of justice by the court-
martial system, Justice is administered through courts martial in the interest
of maintaining proper disciplinary standards.

The second general officer said this

Senator Kerauver. Do you have the names, or can they be given?

Mr. Farmrr. The names were not given in the report of the com-
mittee. What I am referring to is an addendum to the seven-page
report of the War Department Advisory Committee which contained
a résumsé of the testimony given, and the findings.

I assume that the records of the War Department would reveal the
names of thé officers referred to in that report, and the citation to it
you will find in a little law review article that I mentioned.

The second general officer said this:

The purpose is to increase an army's ability to fight successfully. It pro-
vides orderly procedure for functions of command through administering justice.
This is compatible with pure justice, since an unjust application will result in
loss of morale and of combat strength.

Now, more than that, the Army itself has taken that attitude because
in their field manual on military courtesy there is a section devoted to
discipline and leadership, and there they define “discipline” as, and I
quote, “an intelligent, willing obedience.”
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Now, if you are going to have intelligent, willing obedience, you
will have it because the morale is high, and if the morale is not high,
you are not going to have it.

One of the finest ways I know of, and I say this through personal
experience as well as through the report of the Vanderbilt committee,
the War Department Committee on Military Justice, to destroy morale
is for the enlisted personnel and officers to feel that the courts martial
are no places in which you can find justice.

Now, when a man goes into court he is as good as convicted, and I
have heard officers say, “The accused will not appear before you unless
he is guilty. We have had a thorough and impartial investigation of
every case, and that will continue, and when a man comes before you,
vou may assume that lacking extraordinary circumstances, he is

uilty.”
8 I h};ve also heard an officer say, and this is not a unique experience,
“Gentlemen, when you pass sentence on the accused, you will give him
the maxium sentence. Clemency is my function, and I want the men
in the command to look to me for clemency, so that when I cut down
the sentence they may have more confidence in me.”

Now, the fundamental question then is twofold : First, are you going
to work on the theory that a man who is up for trial is to have fair
trial, or are you going to work on the theory that the courts are
merely a procedural device for fostering an impression of fair trial,
but that the real function of the court is to carry out the viewpoint of
the commanding general, the commanding officer.

Second, are you going to be content, assuming even that this uniform
code would permit of a fair trial, which I doubt, are you going to
stop with the theory that a fair trial is all that is required or are you
going to go further and say that it is necessary to the welfare of the
armed services that their personnel believe that they are getting a
fair trial as a help to the maintenance of morale.

It seems to me that, first, you must insure a fair trial, and second,
you must maintain a belief in a fair trial if you are to have a fighting
army, and a fighting army and the ability to win wars is the thing
upon which command hds based its argument that it must control the
courts.

Now, so far as controlling the courts is concerned, I find a very
peculiar conflict which I have not been able to understand and to
which T have never been able to obtain an answer. I have been
promised it. but it has never been forthcoming.

The War Department itself put in the Elston bill article 37, which
preveuts any attempt by any oflicer to influence or to coerce a court or
the members of a court. or to admonish or reprimand the members of a
court for anything they did in the performance of their duty.

Therefore, it would seem to follow that the War Department and,
I take it, the other services feel that when a man is brought up for
trial, it is necessary that he receive a fair trial, uninfluenced by com-
mand, and yet we have former Secretary of War Patterson and Gen-
eral Eisenhower. whom I certajn greatly respect, saying that it is
necessary to retain these powers in command because command is
responsible for discipline.

Now, to me that is double talk. If command is not to influence the
courts, then why must it maintain the power to appoint them? If the
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argument were that it must decide which men are available for court-
martial duty because it cannot have the chief of operations pulled out
of some important work in order to sit on a court, I could see that, but
that plan is perfectly consistent with the one to which Mr. Spiegel-
berg referred, and the amendatory legislation which I worked on with
him, by which your command says. “These officers are available for
court-martial duty,” but the judge advocate at the higher level decides
which officers will serve.

So, I can see no justification whatever for the theory and the claim
of the military, and by that I refer generically to the military, that
it is necessary to maintain the power to appoint the court in order to
preserve discipline.

The question of practicability is another argument that has fre-
quently come up. It cannot be done, they say: “It is not practical; in
the Navy, why, we have ships at sea; and in the Army we cannot have
these men bouncing all around.”

Now, the fact is that that just is not true, and I amn not saying that
because it is a thegretical concept of mine, but because the Army and
the Navy have furnished illustrations of doing practically the thing
that we are talking about and advocating here in the Jast war.

There are three specific points T would ke to make on that: In the
United States, in the Sixth Service Command which consisted of the
States which surrounded Chicago as focal point, there was one general
court martial. By that I do not mean one court but one center, and
that was at headquarters, Sixth Service Command, All trials of
service command personnel from that area were brought, with wit-
nesses, to Chicago, to the headquarters, and that iz where they were
tried. So, it obviously is possible to have fair trials, expediently and
without undue loss of time or authority of command at a centralized
location by a court which is not appointed by the commanding officer
of the unit to which the accused belongs.

Second, in the north African theater they had what they called
traveling teams. The traveling teams consisted of a trial judge ad-
vocate, a defense counsel, and a law member, and those teams went
to these small units and set up their court. The trial judge advocate,
when he got there, had the witnesses available for him. Igle prepared
the case, the same as the defense counsel. They set up court and the
trial was held with these traveling personnel. So, it is also possible
to have even a prosecutor, let alone a defense counsel, who is not ap-
pointed from the command in which the accused is being tried.

Third, so far as the Navy is concerned, I think that the Navy will
admit that it was the general rule during wartime, which is the time
of crisis and the time of greatest difficulty to hold general courts
martial not while the ships were at sea, but when the ships had come
into port, and once the ships have come into port there certainly is no
difficulty about tryin}% the'man before a court composed of personnel
who are not part of the ship’s completement. If you can do it in war-
time, you can do it in peacetime, and if you can do it in wartime under
- their own methods, there is no reason why-you cannot do it in wartime
under a method which is enacted into legislation, as proposed here,

I would like again to hit at another practical point, and that is the
;e{atior_xs}hip of the independent Judge Advocate General’s Corps to

air trials.
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Under the Elston bill there is set up an independent Judge Advocate
General’s Corps, independent in this sense: it is not taken out of the
Military Establishment, and I may add it is for the Army only and
does not apply to the Navy, and there is a question of whether it ap-
plies to the Air Force. The Air Force says it does not.

This Judge Advocate General’s Corps 1s responsible from the Judge
Advocates (reneral through the Chiefs of Staff to the Army higher
echelons.

But the members of the corps are responsible for the performance
of their duties not to the line officer on whose staft they serve, but to
the next higher echelon of their own chain of command, and their ef-
ficiency ratings, their promotions, their assignments of duty all stem
through their own chain of command, which means that the power of
the commanding general or the commanding officer over them is
greatly Jessened.

If there is conflict, they have a perfect right to go directly to their
superior officer or directly to Washington, 1f they care to under the
Elston Act, and ask for reassignment; and if the Judge Advocate
General’s Corps maintains the traditions that is did during the time
when I was in the service there will not have to be two requests.

I found that, as a practical matter, when any conflict arose Wash-
ington stood back of its men in the field, but now they have direct au-
thority to do so.

Now, what does that mean? I think I might address myself to the
chairman in this connection: It is perfectly true that the judge ad-
vocate will want to stand on good terms with the commanding gen-
eral, but that is for the reason that in any sphere of life you hke to
work on good terms with the person with whom you are working,
with your fellow worker, and irrespective of rank, the command and
the Judge Advocate (ieneral officer, irrespective again of his rank,
will be fellow workers because they will have and belong to parallel
commands, without the power to impress their will, one on the other.

As long as military justice functions in a division, and I will take
Mr. Spiegelberg’s example, without interference from the command-
ing general, there is no reason why a body of officers from their com-
mand could not fairly judge facts.

After all, sir, and I address myself to Senator Morse, most of your
officers in wartime are civilians in uniform, and although they have
had a certain amount of orientation and indoctrination, you cannot
wipe out the years of life before them which give them the civilian
attitude.

In addition to that, I have sufficient confidence to believe that most
officers, whether they come in from civilian life or whether they are
part of the Arimny as a career, have an American sense of general fair-
ness, and unless somebody kicks them and puts pressure on them, they
ure going to do their best to find the same fair verdict that a civilian
jury would.

Now, it is true there will be a ‘certain number of them who will not
have a sense of fairness, but that is true in a civilian jury, too, and I
do not think that the system by which military officers become the
triers of facts is a bad system if they become triers of fact and are at
liberty to render their findings and sentence in accordance with their
oath, which is according to their conscience.
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It is only when you have the imposition of command influence that
you get your distorted results.

As to command influence: I would certainly like to second Mr.
Spiegelberg’s statement that there is absolutely no way of proving an
officer guilty of a violation of article 37 unless he is a hopeless idiot. In
the first place, you cannot prevent an officer from discussing a case at
the dinner table and he has a number of other officers present at his
table, and he does not talk about the case of Private Jones, but he
talks about the prevalence of a. w. 0. 1.’s.

“Gentlemen’—or even at a staff meeting—*this is a very serious
problem, and unless we find some means to make the men realize that
a. w. 0. 1. is a serious offense it is going to become a more important
problem.”

Now, you put the members of the court at that table or not at that
table, but what happens? The latrine rumor keeps moving down the
line. The man who was at the table talked to his friend. I have never
seen anything spread faster than what the commanding officers wants
in a military unit. It gets down, and it gets down in a matter of hours
and not of days. So that the officers appointed to the court, if you
have that type of thing going on, realize that the Old Man wants an
example made.

I have seen that same thing carried out simply by the device of the
commanding general’s putting an officer in arrest by a special order,
which is perfectly in accordance with his rights, only it is never done
unless it is something which is in the commanding general’s mind. He
would like to emphasize the fact that he considers this a very serious
offense.

Then, in those circumstances, if his officers become members of the
court, and are dependent upon him for their promotions, their efficiency
ratings, their leaves, their duties, their entire military career, as they
are, what do you expect, especially from career officers? What can
they do unless they are very unusual people and are willing to buck
the Old Man, and take a “very satisfactory” instead of the “excellent”
rating, and “very satisfactory” is a way of saying he should not be
cashiered, but he is a louse.

Now, if you have a fair-minded commanding general, your judge
advocate at Army level, will appoint the members of the court from
(ti}}e'pallel which has been selected by the commanding general of the

ivision.

Should this type of influence appear there is no fear that the judge
advocate will not know about it. Everybody in the command, as Mr.
Spiegelberg said, will know about this.

Now, to that extent you must rely upon the integrity and decency of
your judge advocate.

If gxe is a person who prefers to kowtow to the commanding general
because he has rank, and it is nice to have him smile upon him, and
take him out in the car and go out to the reviewing stand, now nothing
is going to happen. But any system of military justice, or civilian jus-
tice, deﬁends, in the final analysis upon personnel.

On the other hand, having relieved the judge advocate of the pres-
sure from command by setting him in an independent corps, there is
a reasonable prospect that if such interference occurs at the division
level he will use the right which is specifically given to him in the
present act, and will communicate with his superior, with the result
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that the next half dozen courts will be courts that are selected from
panels from the Ninety-ninth Division instead of the One Hundredth
Division, and they will come down to the Hundredth Division and try
the men of the Hundredth Division. It will not be necessary to do
that very often before the commanding general would realize that his
own standing in the Army was being jeopardized by the necessity
felt at higher echelons of taking over the appointment of the courts
from him. I doubt very much whether it would be necessary to ap-
point courts from a higher or a different echelon or command after the
first, perhaps, year or year and a half of the service,

So, it has two functions: It is practicable and I cite to you gentle-
men that if you do not do it. you can have all the trimmings you
want in the court-martial system, and you will not have a fair trial
and have a belief in the system.

I would like to address myself for just one minute to two other
phases. One, I will make very brief, and that is what is referred to
m article 15 as the commanding officer’s nonjudicial punishment.
In the Army today, by regulation, although the commanding officer
has the right to inflict limited punishment upon an officer in time
of war or upon an enlisted man, that officer or enlisted man has the
right to demand trial by court martial.

In this bill that right is not preserved. Now, I do not want to
mislead you. The right was not given to the officer or the enlisted
man in the Articles of War. It was by Army regulation that it has
been given.

Such a right does not exist in the Navy, and does not exist in the
Navy today, and I do think that a right to demand trial by court
martial is a right that should not be taken away from either enlisted
personnel or officer personnel of any of the services.

Furthermore, I do not think that if that right is given to the
enlisted man, and this applies only to the enlisted man for technical
reasons which I will not go into here, but if that right is taken away,
furthermore, I think he should not be tried by a summary court,
which is simply one officer appointed by the very officer who has the
power to inflict punishment and in which no record is kept but should
be given only to a special court martial where you have three officers
who, we hope, will have some independence at any rate, and where a
record, although only an abstract of the record, is kept.

The second point I would like to make is as to the Judicial Council.
An outery has arisen in certain quarters—I do not think it is very
extensive: “What you are doing 1s to put the civilians in command
of the Army.” Now, that is nonsense. In the first place, as I started
out by saying, discipline is a matter which is accomplished at the
level of the lower units. Certainly, it is not higher than the division
level. The Judicial Council, or as it has been named now in H. R,
4080, the Court of Military Appeals, does not function at that level.
It sits as a sort of supreme reviewing court.

So what it does will not reach the lower units until months and
months afterward, and then if any word of it reaches them it will be
a very extraordinary thing, so we do not have any interference with
discipline.

On the other hand, from a morale viewpoint, as well as from a
viewpoint of abstract justice, that Court of Military Appeals is tre-
mendously important because now you will be able to say if this
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legislation is enacted, “You have sitting as the ultimate reviewing
authority at the highest level in any important case a court of three
civilian judges who have the same standing as the United States court
of appeals judges, and if you do not think you are going to get a
fair trial or a fair deal from the Army courts you have that appellate
court to look to,” and I think that would be a very important morale
factor as well as being a very helpful body for getting into the serious
cases; in the civilian, or perhaps I should say, the constitutional
sense of justice.

In addition to that, as Mr. Spiegelberg pointed out, it does have the
function of reviewing military justice procedure and law yearly; and
there, again, in cooperation and in coordination with the judge ad-
vocates of the various services, I think it may be a very great influence
for good. But I cannot conceive of a system of military justice which
warrants the word “justice” unless you do have a separation of com-
mand control from the courts.

I want to thank you, gentleman, for your patience.

Senator KeFAUver. Senator Morse.

Senator Morse. Mr. Farmer, does the New York University Law
Review Quarterly article set forth all of the recommendations that
you make for changes in court-martial procedure, in the court-mar-
tial system?

Mr. Farmer. It does not, for this reason: The article sets forth the
essential ones. I have mentioned one today, and that is with respect
to article 15, which is not in the Law Review article.

I would say that, for the most part, the other recommendations which
T have made have now been incorporated in 4080 as distinguished from
2498, so that the other little things that were incorporated, I frankly
did not feel to be of such importance that they require any emphasis.

Senator Morse. So, then, 1f I understand your position, your rec-
ommendations in the Law Review Quarterly, your recommendations
today, plus your joining in the recommendations of the American
Bar Association constitute your recommendations to this committee
as to what we need to do to have a good court-martial system ?

Mr. Farmer. That is right, sir.

Senator Morsk. Is there any basis at all for the recommendation of
some, any basis in your opinion at all, for the recommendation of some,
that court martial of privates in the Army should include on the mili-
tary court at least some privates?

Mr. Farmer. That is now in the Elston Act; it is part of our law,
that upon the request of an accused enlisted—you say privates as dis-
tinguished from enlisted men, or were you distinguishing enlisted
men from privates?

Senator Morse. Let us just say, first, enlisted men.

Mr. Farmer. That is what T was addressing myself to. It is now
provided that upon the request of an accused enlisted man, the en-
listed men to at least one-third of the total number of the court shall
be appointed. I do not think it means a thing. In fact, if I were
an enlisted man, I certainly would not want enlisted men sitting on
the court, and for two reasons: In the first place, so long as you main-
tain your present set-uy, who will the enlisted men be who will be
appointed to the court? The mess sergeants around headquarters,
the 15-year men, the men who are more anxious than any officer and
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more under the thumb of the commanding officer than any officer will
be, the ones who will be appointed to sit on the court.

I do not know whether you saw that New Yorker cartoon a few
weeks ago, Senator. The court was sitting arranged behind the bench,
and on the left of the court was the hardest-boiled sergeant you ever
saw in your life, and the president of the court was addressing the ac-
cused and saying, “Private So-and-So, you now have the signal right
of being tried by a jury upon which enlisted-—a court upon which
enlisted men are sitting.” And that is what is happening.

Now, even if you adopt the system that Mr. Spiegelberg and I ad-
vocate, after all, you must give to the commanding officer the right
to designate which personnel from his command shall sit on courts,
because the court martial is only one, and, comparatively speaking
when you are waging war, a minor part of the functions of an Army.

You cannot deprive him of men whom he finds essential. There-
fore, even under our system, it would still be the commanding officer
who would be appointing the enlisted men, from whom the judge
advocate would select members of the court.

I really do not think there would be any benefit, and I think there
is much harm in appointing enlisted men for that reason and also
because it has been the experience at—1 do not remember the exact
name of it, but out in Kentucky——

Senator Morse. Camp Knox.

Mr. Farmer. Camp Knox, where it was always found necessary
where the trainees act as members of the court, there they have full
courts of trainees, to reduce the sentences. There is no one who is so
anxious to show his desire to maintain discipline as an enlisted man,

I am afraid that is psychologically true, although it may not be
idealistic.

Senator Morse. Well, there is a problem there, but let me play with
that procedure for a moment. Let us eliminate by way of assumption
the usual argument that it is not practical, and it cannot be done, and
let us assume that we would have to do it. How could we best set it
up if we had to do it ?

Now, I agree with you that, just as in our civilian jury selection
system. we have a basis for exemption or we have a basis for dismissal,
if drawn. Why is it entirely out of the question when you come to
select your court, which, as you point out in your testimony, functions
in the capacity of a jury, too—it is a kind of a mixed procedure here.
Why can we not use a system of lot, so that the commanding officer
cannot pick the top sergeant? The top sergeant, if he gets on, will get
on only because he is in the ballot box, in the jury box, and his name
is drawn.

Why can we not have findings of fact by a cross-section of your
personnel, whether the man is an enlisted man or a general?

We have bankers and ditchdiggers on our juries, and I do not know
why we cannot have generals and privates on our court martial when
a determination of facts in the application of the law

Mr. Farmer. Well, now, there are a number of answers I might
make to that. The first one I would like to make is this: It is one
;nan’s experience, but at least it is mine, and that is all I can speak

rom——
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Senator Morse. Well, that is more than I have in this particular
field, so that is why I am trying to learn. .

Mr. Farmer (continuing). That where a command influence is not
exercised, your courts were a darned fair bunch of men. They really
tried to find out where the truth lay and they tried to be fair about
their sentences and, therefore, 1 do not really feel it is necessary.

Point 2, you have a very practical situation, concededly, among your
enlisted men; you have men of excellent educational qualifications,
intelligence, aptitude, and conscience. You also have among them
men who come—do not have the educational ability, advantages, nor
the intellectual qualifications.

The reason why an officer, I think, is a better man is that he must
have certain minimum educational qualifications and lie must have a
certain intelligence quotient.

Now, if you move down to your enlisted men and say only enlisted
men who have had this much education and have this much of a grade
on their Army general qualification test, you are taking out your key
enlisted men from your command. They are the men who are actually
the ones on whom your officers and Army most rely in great part, and
I think if you were to have that in wartine, that would be a darned bad
idea.

Senator Morse. Of course, that is a pretty good argument for a
blue-ribbon jury, but I'm not so sure I like blue-ribbon juries.

Mr. Farumer, If you were sitting as the accused, sir, and it was a
question of weighing credibility, would you prefer an intelligent
man on your jury with some education, some knowledge of the ways
of men, or would you be perfectly willing to have on the jury a man
whose intelligent quotient might not be better than that of a 7-year
old, and who had not got any further than the fifth grade in grammer
school ?

Senator Morse. If you were to ask me what I would want, perhaps,
in this civilian court, I would probably just as soon take my chances
with, as I would in an equity proceeding, the court itself, but that does
not happen to be our American system of civilian justice.

1 see no reason—I see some reasons, but I mean I am pressing here
for comparison purposes an inquiry as to why we should not carry
over to the extent that we can recognize differences, the same pro-
cedural system in a military court that we have in a criminal court
down here in the District Building.

Mr. Farmer. I think we are, sir.

Now, look at the scrap that came up at the Commie trial, because
the Federal court generally selected its panel of jurors among those
who appeared at least for the most part, to be a little—to have a little
more education and a little more solidity in their backgrounds.

Now, nobody has ever claimed that you do not get fair trials out of
that. In fact, Judge Knox directly said that we are doing it because
we are tired of having trials in which we have jurors sitting who have
no comprehension of business affairs and do not have the ability to
comprehend.

I do not think that the jury system, although it is the pillar of our
independence and of our justice, must be taken to mean that there
be an absolute cross section. I think the jury system might very well
be improved in civilian life as in the Army by a selective panel of
jurors,
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Senator Morsk, 1 completely agree with that. and I used to so
teach in criminal procedure when I was taking up criminal procedure
reform, but we certainly would not want to go to the point where we
laid down the requirement that only businessmen or only people
of certain economic status——

Mr. FarMer. No. )

Senator Morse (continuing). Can serve on our Federal juries, so
we have the practice in this country in our Federal juries of having a
very good cross section of our citizenry, based upon competency;
that is the foundation there ought to be, that we have got on the jury
people competent to find the facts. The abstract of that criterion is
nevertheless what we ought to try to work for, it seems to me,

Now, let us say, without giving you the examples, let us refer to
the many types of cases that you get before a military court martial,
where the determining factor is just a question of fact, did he or
did he not do it; was he or was he not there; did he or did he not
say it. T am far from convinced that from the standpoint of morale
you have to have a board of officers find that question of fact.

I am far from convinced that you could not have on it men of lesser
rank, along with officers, to find that question of fact. But, as you
say, there 1s some testimony, some evidence in writings. some writings
that T have read, that vou have to watch out for those people of lower
rank not being even more harsh than the people of higher rank. But
I recognize that practical problem. and T am trying to get down here
to first questions first: Could vou have competent findings of fact
on a military court martial with men on them other than officers, or
with a mixed group?

Mr. Farmer. Well, of course, as I pointed out, sir, the Elston Act
does provide for that, but it does not provide as to how you are going
to form your panel from which they are drawn.

Now, I would like to direct myself to something which you said,
and that is the cross section.

Senator Kgravuver. Of course, Mr. Farmer, the provision of the
Elston Act is carried over in article 25 (c).

Mr. Farmer. In here.

Senator Kerauver. To all of the services in here.

Mr. Farmer. That is right, except for one thing. I think it is
necessary—I will agree with the amendment here—that in certain
situations it may not be possible to have qualified enlisted men sit
because of a peculiar situation, and that is taken care of there, but
when that happens there must be a certificate attached stating that
the enlisted men were not appointed because of such and such cir-
cumstances which made them unavailable which, I think, is a fair
safeguard.

Senator Morse. Too, it is based upon selection by the officers.

Mr. Farmer. That is right.

Senator Morse. Rather than the suggestion that I am asking for
discussion of, of drawing from a jury panel.

Mr. FarmEr. But so far as your cross section is concerned, that’s the
distinction in our Army today, and particularly in wartime between
officers and enlisted men, is not a distinction for justice purposes, be-
cause your officers come from every sphere of life. They have varying
degrees of education, except that there are certain minimum standards
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of education and intelligence prescribed, and they have just as varying
attitudes as any jury that you will ever find in general or State courts.

Senator Morsg. Is it true or false that interviews with large num-
bers of enlisted men have produced the result that a large number of
them, the majority of them, have recommended that enlisted men be
on courts martial ¢

Mr. FarMmer. They have, but T think that one reason is a basic dis-
satisfaction with the way that the courts were acting and not merely
because there were officers sitting, and I think it was a failure to
analyze why the courts were coming up with the wrong answers, and
I think thatif you clean up the situation where the commanding officers
dictate the answers, so that the men, feeling that they are getting a
fair trial, and they have a proper system of review, your morale ques-
tion will be met.

Senator Morse. That is all.

Senator Keravuver. Mr. Farmer, will you prepare the amendments
to article 15

Mr, Farmer. Yes, sir,

Senator Kerauver. Which will reinstate the right of court martial?

Mr. FarmEr. 1 will be glad to do that.

Senator Kerauver. We thank you very much for your statement.

Mr. FarmEer. It has been a pleasure, and I thank you for your in-
dulgence.

Senator Kerauver. Mr, Maas, we will be very glad to hear you now.

STATEMENT OF MELVIN J. MAAS, PRESIDENT, MARINE CORPS
RESERVE OFFICERS ASSOCIATION

Mr. Maas. Mr. Chairman and Senator Morse, I want to address my-
self particularly to one phase of this bill.

I am here as national president of the Marine Corps Reserve Officers
Association. We have made an analysis of the bill, and by a group
of distinguished lawyers in our association, all of whom had had ex-
perience as judge advocates during the war.,

We are disturbed by——

Senator Kerauver. Excuse me, do vou have the analysis that the
Marine Corps Reserve Officers Association has made of this bill?

Mr. Maas. T have not it written out, but I was going to take it up in
this bill. However, the main points we want to make relate to the ap-

lication of the military justice code to Reserves, and if you will take
into consideration that under this code a court-martial offense is a crit-
icism of the President or any Member of the Cabinet or of the Con-
gress, the governor of a State in which he is serving--that is a court-
martial offense. With that in mind the section which applies to the
military code and makes a Reserve on inactive-duty training subject to
court martial, being recalled to active duty without his consent, and
court martial any time within 3 years, is pretty far reaching.

Senator Morse. Colonel, I am sorry, could you refer me to the page
where that is?

Mr. Maas. I have the original House bill. Tt is on that bill, page 4.
I do not know whether it is the same as the Senate bill, but it is article
2 under definition of persons subject to the code, and it is the third
subsection, “The following persons are subject to this code,” page 4,
line 24.
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Senator Morse. I have the House bill before me.

Mr. Maas. Well, that, Senator, says that those subject to this code
are “Reserve personnel who are voluntarily on inactive-duty training
authorized by written orders.”

If this is taken literally, that means that the reservist, while attend-
ing a voluntary training unit, which he does in civilian clothes, without
pay, no Government-furnished facilities, and we conduct these in our
offices or our homes or any place where we can find, we do not draw
any pay at all—we are in civilian clothes.

Senator Kerauver. Now, Mr. Maas, suppose we get the language—
were you reading the language as finally written by

Mr. Maas. No; in the original bill. We do not think the
change

Senator KeraUver. 40807

Mr. Maas. No; I was reading it from 2498, which is the same
language that is before you.

Senator Kerauver., Well, suppose we get it in the record as reported
by the House committee.

Mr. Maas. We have no assurance that is the way you would report
it.  You have your own bill before you.

Senator Keratver. We would like to have you discuss the House
language.

Mr. Mass. Yes.

Senator Kerauver (reading) :

- Reserve personnel, while they are on inactive-duty training authorized by
written orders which are voluntarily accepted by them, which orders specify that
they are subject to this code.

Mr. Maas. We still do not think that makes very much difference.

Senator Keravuver. It is some little difference.

Mr. Maas. Well, whether it specifies that you are subject to the
code or are not, when you accept the order then you have to accept
that condition.

Now, gentlemen, if it is for military security, we of the Reserves
do not get military secrets. They are very carefully screened from
us. I do not hesitate to say that the papers have been disclosing that
there are civilians in other departments who learn 10 times as much
as we do about military secrets. They do not teach us in the Reserve,
certainly not in the voluntary Reserve—matters of high strategy,
nor top military secrets, so it cannot be to protect against security.

We just are not in a position to disclose matters that would
jeopardize the security of the Nation.

The only conclusion we can come to is that it is to protect some-
body against criticism.

Now, to an American the right to criticize public officials is prac-
tically a God-given right, and so long as the right of criticism is
unfettered, no dictator can exist. It is when you suppress criticism
that you have the danger of dictatorship.

Now, if the reserve, merely because he is willing to take his own
time in peacetime to train himself for the defense of his country is
to lose his rights of citizenship—one of the precious rights is to
criticize—if criticism violates the law, if it is libelous or there is
a defamation of character, there are civilian laws and civilian courts
to deal with that, but to say that merely because we are citizen soldiers
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we lose our constitutional rights, and that we are subject to recall and
court martial, and for a period of 3 years after such an alleged criti-
cism takes place, will simply destroy your Reserve.

Senator Morse. Can I talk to you in terms of a hypothetical?

Mr. Maass. Yes, Senator.

Senator Morse. Because, unfortunately, that is the way I think.
Do I understand you to say, in connection with this hypothetical—
here, we will say—well, take yourself, you are under article 2, Re-
serve personnel.  You have accepted these written orders.

Now, am I to understand that while you are under those orders we
will say that you speak at a banquet, and you say the Senator so-and-
so’s position on X issue is so contrary to the best interests of this
country that “I hope you people thoronghly defeat him in the next
election.” Am I to understand from you that that would subject you
to discipline under the particular proposal if it passes?

Mr. Maas. Well, if someone thought that that violated article 85—
article 88, rather, any time 3 years after I made that speech, I could
be ordered to active duty without any consent of my own, and court-
martialed for it.

Now, I might win the court-martial case. The court might decide
that was not a violation.

Here is the language to which T an referring, Senator:

Any officer who uses contemptuous or disrespectful words against the Presi-
dent, Vice President, Congress, Secretary of Defense, or a Secretary of a De-
partment, a governor or i legislature of any State, Territory or other possession
of the United States in which he is on duty or present shall be punished as a
court martial may direct,

Now, that is part of the code, and the section I read, makes anyone
subject to that code——

Senator Morse. Now, I will add to my hypothetical. so that there
are no questions as to your disrespect, I will say. “I think he is sub-
versive, and you ought to defeat him.” The next day. after you make
the speeech, 1f T understand your hypothetical, the next day after you
make the speech you go about your regular business——

Mr Maas. That is right.

Senator Morse. Continuing as a citizen, and. we will say, you run
a store or practice law or practice medicine or what not. You would
be subject, according to your interpretation, to court martial be-
cause you said that that Senator ought to be defeated because he is
subversive?

Mr. Maas. Yes; that is if it is contemptuous or disrespectful. That
is for 3 years. By that time I might have forgotten any remarks I
made, and certainly not have any witnesses in my own defense.

Senator Kerauver. Let me get this straight, Colonel Maas. You
are not on inactive-duty training now,

Mr. Maas. I command, Senator, a volunteer training reserve air
wing in the Marines. We meet once a month in civilian clothes, with-
out pay, for 2-hour period. It is an official drill.

Senator Kerauver. Does it not only refer to the time that you are
actually meeting?

Mr. Maas. Yes; but at such meetings—now, frequently, as the Sen-
ator pointed out. sometimes we hold these meetings at a dinner. We
do not count the part of our eating as part of the drill, but as soon
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as we are finished. say at 7:30, we push back the chairs and we call

the meeting to order. We meet for a 2-hour period as a minimum
eriod.

P Senator Keravver. I know, but Senator Morse’s question, I think,

suggested that if you should go on out tonight and~——

Mr. Maas. T misunderstood that part of it.

Senator Keravuver. And make some derogatory statement about
Senator Morse or me, in line with—which might be within the pro-
visions of what are the sections you referred to, article—

Mr. Maas, Article 88.

Senator Keravver. Artiele 88, you would not be subject to being
called ?

Mr. Maas. Notif I made it at a banquet in which I was in an entirely
civilian capacity, but to subject Reserves on inactive-duty training—
now, we recognize the distinction of a reserve who is in uniform being
paid for training duty as one thing, but on these volunteer training
units, to make us subject to accounting for everything that we might
say even in a conversation is just quite going to destroy the morale
of the Reserves. Anyhow, it is a question of stopping criticism, not
a question of protecting military security.

Senator KeFauver. At your meetings, are you on written orders?

Mr. Maas. It may or may not be.

Senator Kerauver. Well, when would you be and when would you
not be?

Mr. Maas. We all get orders assigning us to these units. We do not
get specific written orders by the Commandant of the Marine Corps,
but every notice of a meeting is a written notice, and every member
receives a notice of the meeting, which is in writing. We do not know
how far the interpretation goes, whether it is under written orders
or not, but if this were passed they could very easily write us orders
for every one of the meetings. We do not think it is necessary, in
the first place, nor acceptable to citizen soldiers that they should be
subjected to a code or at least that part of the code that prohibits them
from criticism of public officials.

We certainly do not think that the public officials should be so
sensitive that they are unwilling to be criticized.

As yon gentlemen know, I spent 18 years in the House of Repre-
sentatives, and if anybody got any more criticism than I did, I do not
know who it was, but I certainly was not thin-skinned about it.

Senator Morse, I thoroughly agree with you, not only about Re-
serves, but we all should look over this thing very carefully; that
people who are not Reserves, if you decide that because you served
your country in uniform you are muzzled, as far as criticism is
concerned, that is carrying it to a dangerous degree. I think criticism
from people in uniform is a good thing. They are in a good position
to criticize.

Mr. Maas. You certainly ought not to put the retired military
personnel under this control. Once they are retired, they get their
retirement because they earned it. They have earned it: that was a
deferred payment during those years of active service. He has then
got to become a civilian, and if you want to make certain that you
will prevent dictatorship, you must unmuzzle them; they know what
is going on, and they are not militarists. If you give them their
voice, they will be the greatest force in preventing any tendency
toward militarism in this country, and there is such a tendency.
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Senator Morse. I think it is a two-edged sword. T think it is a
two-edged thing. My point is that merely because we are in Congress,
for example, we have not any right to think that we can kick the
military personnel around. and they are helpless to reply and say
what they think of our point of view; and T think they ought to be
allowed to say it critically. .

I think we have gone too far in this idea that people in the military
service lose their rights of critical speech.

Mr. Maas. I thoroughly agree with you. Senator, and I think that
has got as much to do with discouraging the best type of Americans
from either going into or remaining in the military service as the
inadequate retirement benefits. It is this constant regimentation
and denying them all the rights that to Americans are God-given.

Senator Morse. I can see where a high military officer ought to
know that he should not have the right to issue a policy statement
which is full of criticism of individuals, I recognize that. But that
is quite a different thing from informal statements, off-the-cuff con-
versations, Navy Club, Army Club members that too frequently,
it seems to me, get them into discipline, when they never meant themn
as official statements at all.

I am not going to burden this record with the recent notorious
example in the Navy of that effect, but I think it was frightening.

My, Maas, Well, it frightens us, Senator, this constant trend toward
constant encroachment 1 the field of censorship of criticism, under
the guise of protecting military security.

We feel what abuse there is of criticism is a small price to pay for
criticism, and the benefit that comes from intelligent and construc-
tive criticism.

Now. if vou shut off the Reserves from commenting on military mat-
ters and criticism of military policies, which is now attempted to be
controlled by the rule of propriety, you then close to yourselves and
to the people whom you represent the last informed source of criticism
of our military matters.

Senator Morse. What do vou think this means, Colonel, on page 5,
points 4 and 5:

Retired personnel of a Regular component of the armed forces who are entitled
to receive pay.

5. Retired personnel of a Reserve component who are receiving hospital benefits
from an armed force.

How would that. according to your understanding of it, work ?

Mr. Maas. Well, that bars all retired personnel. including those
reserves receiving retirement under this retirement act or reserves
being hospitalized. Whether it would include veterans who are no
longer in the service or not, I do not know.

It may be intended to include then, too.

Senator Keravver. Well, Colonel Maas, you think that of first im-
portance is to strike out subsection 4 of article 2.

Mr. Maas, We see no need for it at all, or at least to redefine it in
such a4 manner as to make reserves subject only to strict military viola-
tions and not bar them from making critical remarks about public
officials. It will do incalculable harm to the Reserves, and your whole
reserve program if you leave that sort of threat.

Senator Krrauver. For the benefit of the committee, would you
reword or suggest amendments to subsection 3, 4, 5, and 6¢ They are
the ones that you refer to.
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Mr. Maas. Yes: we want to recommand—now, I will prepare for
you an amendment which would remove retired personnel from mili-
tary disciplinary control at all. Sometimes a question, when I say
that, is raised about Benny Meyers. Well, T point out that Benny
Mevers has never been tried by a court martial; he was tried in the
civil courts, so that retired personnel who violate laws will find there
are plenty of civil laws and plenty of civil courts to try them. The
whole thing is to hold a club over a retired officer, threatening his
retired pay which he has all previously earned. for criticism.

Retired ofticers are subject now to submit in advance any public
statement they make, any article they want to write, or any speech
they want to make.

Senator Morse. Let me get this straight : Suppose you, as a retired
officer, wanted to run for Congress now. I can well imagine—let us
make it Colonel X—I can make it——

Mr. Maas. God forbid that I ever run again.

Senator Mogse. I can imagine that Colonel X would probably have
a lot of criticism to make of a lot of people in that campaign. Techni-
ally, could he be punished ?

M. Maas. Technically, he could. His choice would be to resign
from the Reserve or resign from the retired list. I do not think they
would actually attempt to discipline him if he was a candidate for
public office, but there is nothing in here that says that that exempts
him.

Senator Kerauver. Colonel Maas, it seems to me that section 6 is
inconsistent with section 3. In other words, is there not a greater re-
striction placed over the members of the fleet reserve, Fleet Marine
Corps Reserve, than are under the Regular-Reserve personnel under
subsection 37

Mr. Maas. Well, yes, T think it is, but they are, of course, con-
sidered—they are likely retired officers. The fleet reserve in effect
are retired. They ave held on a retainer list with the same pay as
retired pay in most cases until they have had their 30 years. They are
not subject to any greater restrictions than any other retired personnel
though.

Senator Kerauver. We appreciate receiving your suggestions.

Mr. Maas. T do not want to take more of your time, Mr. Chairman,
but we have gone through the bill in some detail, and I would like to
submit a brief with respect to our other comments.

This is the one about which we are most disturbed, and I want to
assure you we are seriously disturbed about it.

Senator Kearuver. I have looked over your statement in the House
committee, and you do have other worth-while suggestions to make,
and we would be glad to have a brief from you.

Mr. Maas. Thank you very much. I will file a brief on the other
points, but I know you will take into serious consideration my criti-
cism, which represents my organization as well as my own point of
view on attempting to do anything that would even remotely appear
to be or could later become used as a gag on civilian soldiers.

Senator Morse. Could you give us in addition to that a brief cover-
ing your views as to the recommendations of the American Bar
Association ? ] .

Mr. Maas. Yes, Senator. We agree with a great deal of their points.
However, we feel in this Supreme Court set-up that they should have
the right to review facts which they do not have now. We think that
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a better system would be to have this final judicial council have author-
ity to review facts and make questions of strict law available for ap-
peal to Federal courts where it involves just the law.

Now, all this council can do is to rute on the law, not on the facts
of the case, so that it is not the same kind of an appeal most men
think of. When they think they are ultimately going to get a review
by civilians, they can review only the law, not the facts involved, not
the record of a case.

Senator KeraUVER. Well, Colonel Maas, do they have a right to
set aside a verdict or a sentence if they feel 1t is not supported by sub-
stantial evidence? That is, the substantial evidence rule is supposed to
apply to their consideration.

Mr. Maas. The amount of evidence. I do not think they can go on
to the merits of the evidence.

Senator Kersuver. We are very grateful to you.

Mr. Maas. Thank you very much.

Senator Kerauver. Gentlemen, there are three others who were sup-
posed to testify this morning, and I am sorry that we have not heard
them. We have a quorum call. and I think we must go.

Mr. Clorety, what 1s your situation?

Mr. Crorery. I could return tomorrow, Senator.

Senator KEFaUuveEr. Can you return this afternoon?

Colonel Oliver, can you return this afternoon?

Mr. Ornwver. I am available, if it please the cominittee.

Senator Kerauver. Colonel McElwee?

Colonel McErwge, I will be available at your convenience.

Senator Kerauver. Suppose we reconvene at 2:15 this afternoon,
and we will try to get along and hear everybody we were supposed to
have heard this morning, this afternoon, and also Colonel Weiner and
Colonel King. They will be here this afternoon.

I am suggesting 2: 15 instead of 2, because I have a short meeting at
2 that I will have to attend.

At this point in the record, I want to include a lengthy statement
submitted by Senator McCarran, as chairman of the Committee on the
Judiciary, which is in the form of a letter to Senator Tydings, which
I think will be valuable for the consideration of the committee.

(The document referred to is as follows:)

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
April 30, 1949,
Hon. MILLARD E. TYDINGS,
United States Senate, Washington, D. C.

My DEAR SENATOR TYDINGS: As you know, I have long been interested in the
problems presented by the application of our courts-martial system to both
the personnel of the armed services and the civilians who happen to be subject
to the same jurisdiction. I have always done my utinost to protect the civil
rights, so far as it is constitutionally possible, of persons of both classes who
must undergo trial by military tribunal. Accordingly, I have made an intensive
study of 8, 857, which purports to unify and revise the Articles of War and the
Articles for the Government of the Navy so as to establish a Uniform Code of
Military Justice, I am, therefore, submitting for your consideration the fol-
lowing cominents relating to the provisicns of the proposed legislation.

I regret that they are necessarily lengthy, but the bill is of such great import
that it warrants the most detailed consideration possible, In this connection
I respectfully request that this letter be made a part of the record on this
bill so that all persons interested may have an opportunity to evaluate its
contents,
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In considering this proposed Uniform Code of Military Justice preliminary
consideration should be given to the following points:

1. The Committee on a Uniform Code of Military Justice, which formulated this
proposed code, was composed of Prof. Edinund M. Morgan, Jr., acting as chair-
man, and four members of the Military Establishment. The staff which assisted
this committee consisted of 15 members of the Military Establishment. Thus the
work was weighted by 19 from the Military Establishment to 1 professor from
civilian life.

2. This proposed code will govern in peacetime as well as wartime a large
segment of the population of the United States consisting mostly of civilians and
persons drafted from civilian life.

3. This segment of the population which will be subject to administrative
and military tribunals which Congress is asked to set up or continue completely
outside the judicial system as provided in article III of the Constitution.

“In appraising the system of military justice, the emphasis must be on its
actual operation rather than on the relevant statutory provisions standing alone.
Experience has shown that legislation in this field may not always be taken at
face value, since the pressures of military life tend to thwart congressional
intention and to deprive statutory language of the meaning it would have in
other contexts” (Wallstein, The Revision of the Army Court-Martial System,
Columbia Law Review 48: 219, March 1948).

COMMENT oON 8. 857

Section 1 of 8. 857, Eighty-first Congress, proposes a Uniform Code of Military
Justice applicable to all of the armed forces, including the Coast Guard whether
operating as part of the Navy or as an independent organization under the
Treasury Department. The definitions are set out in article 1.

Article 2 lists the persons who are subject to the code. Included are persons
“awaiting discharge after the expiration of their terms of enlistment.” The
commentary of the Committee on a Uniform Code of Military Justice found on
page 5 of Uniform Code of Military Justice—Text, References, and Commen-
tary * * * merely states that paragraph 1 in which this provision appears
“is an adaptation of A. W. 2 (a).” However, a perusal of that section fails to
disclose any such authority to hold a man subject to the Articles of War
after the expiration of an enlistment. If this is to remain in the code it should
be qualified to make certain that the code applies only to personnel held after
the expiration of their enlistments pursuant to the legal order of a court-
martial as provided in paragraph (7).

Paragraph (11) subjects to the code “all persons serving with, employed by,
accompanying, or under the supervision of the armed forces without the
continental limits of the United States * * *” and certain territories.
Paragraph (12) goes a step further, subjecting “all persons within an area
leased by the United States which is under the control of the Secretary of a
Department and which is without the continental limits of the United
States * * *” and certain territories. The commentary of the Committee
on a Uniform Code of Military Justice states:

“Paragraphs (11) and (12) are adapted from title 34 United States Code,
section 1201, but are applicable in time of peace as well as war, Paragraph
(11) is somewhat broader in scope than A. W, 2 (d) in that the code is made
applicable to persons employed by or under the supervision of the armed
forces as well as those serving with or accompanying the same and the terri-
torial limitations during peacetime have been reduced to include territories
where a civil court system is not readily available.”

Considering the number of persons who served in the armed forces during
World War II and who will serve in the future, these provisiofis will place a
very large portion of the population—both civilian and armed forces personnel—
under an almost exclusive jurisdiction of military tribunals. As indicated in
the commentary, military law has not heretofore been thus extended, especially
in application to peacetime conditions.

Article 3 states that Reserve personnel who are charged with having com-
mitted an offense while in a status in which they were subject to this code may
be retained on duty or may be placed on an active-duty status for disciplinary
action without their consent. This provision appears to stem from section 301
of the act of June 25, 1938 (52 Stat. 1180; U. 8. C. 84: 855) relating to the Naval
Reserve. The enactment of this provision will foreclose appeals to the civil
courts in circumstances such as those involved in Hironimus v. Durant (1948)
(168 F. 2d 288) where a WAC captain on terminal leave was returned to active
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duty to stand trial. The general rule, heretofore appticable with regard to the
Army, has been stated in Mosher v. Hunter (1944) (143 F. 2d 745, 746) thus:

“It is generally true, as contended, that courts-martial jurisdiction is co-
existent and coterminous with military service and ceases upon discharge or
other separation from such service (sec. 10, ch. 4, Manual of Courts Martial
United States Army, 1928), and it does not extend to offenses committed against
military law by those who are subsequently discharged or otherwise separated
from such military service, unless courts-martial jurisdiction first attached
before separation from the service, in which event jurisdiction continues until
fully exhausted (Carter v. McOlaughry, 183 U. S, 365, 383; 22 S. Ct. 181; 46 L.
Ed. 236; Ex parte Wilson, D. C., 33 F. 2d 214; cf. Ex parte Clark, D. C,, 271 F.
533). Furthermore, all persons under sentence adjudged by a court martial are
subject to military law (Second article of war, subsec. (e) 10 U, 8. C. A. 1473 (e)),
and are therefore within the jurisdiction of courts martial for offenses com-
mitted against military law. This is true although his military service ceased
before jurisdiction attached and before trial and sentence (Carter v. McClaughry,
supra ; Kahn v, Anderson, 255 U, 8.1; 41 8. Ct. 224; 65 L. Ed, 469 ; and losher v.
Hudspeth, supra).”

With regard to subdivisions (b) and (e¢) of article 3, the commentary states
that (b) provides that a person who obtains a fraudulent discharge is not sub-
ject to this code during the period between the discharge and later apprehension
for trial of the issue. Sulbdivision (c¢) is prompted by Ex parte Drainer (1946)
(65 F. Supp. 410), which held that a discharge from the naval service barred
prosecution of a person for desertion from the Marine Corps at a period prior
to his enlistment in the Navy (p. 8). In that case the court said (p. 410) :

“It is the general rule that a person is amenable to the military jurisdiction
only during the period of his service. United States v, McDonald (2 Cir., 265 F.
695; Naval Courts and Boards, sec. 334, at p. 92; Winthrop, Military Law and
Precedence {sic} second ed. (1920) at p. 83). And once honorably discharged,
such honorable discharge is a ‘formal final judgement passed by the Govern-
ment upon the entire military record’ of the person (United States v. Kelly,
15 Wall. 3¢ * * *),

Thus article 3 proposes to authorize the retention of complete jurisdiction
over personnel of the armed forces for indefinite periods.

Article 4 relates to a dismissed officer’s right to a trial by court martial and
should be read in conjunction with section 10. If enacted, paragraph (a) should
at least be amended by inserting after President the following words: “under
the provisions of section 10 of this Act”, so that the first part of the sentence
will read:

“(a) When an officer, dismissed by order of the President under the provi-
tions of section 10 of this Act. * * *” etc.

The following commentary on this article (p. 10) is illuminative:

“This article should be read in conjunction with the provision being reenacted
in section 10 of this act. The right to trial will apply only in the case of a sum-
mary dismissal by order of the President in time of war. (8ec¢. 10 covers the
provisions now found in A. W. 118 and A. G. N, art. 36.)

“If the President fails to convene a court martial where there has been an
application for trial, or if the court martial convened does not adjudge dismissal
or death as a sentence, the procedure followed will be the same as that pre-
scribed article 75 (d) where a previously executed sentence of dismissal is
not sustained on a new trial. This changes the present statutory provisions
set out in the references. The change is made because of the doubt, expressed
by Winthrop and other commentators, as to the constitutionality of the present
provision declaring that an order of dismissal, lawfully issued by the President,
shall be void under certain circumstances. Under the proposed procedure it
will be pessible to achieve the same result—that of restoring the officer.

“No time limit has been set on when an application for trial must be submitted.
The present statutory provision has been construed to require that the applica-
tion be made within a reasonable time, which will vary according to circum-
stances. (See Winthrop, Military Law and Precedents, 1920 ed., p. 64; Digest
of Opinions, Judge Advocate General of the Army, 1912-40, sec. 227.)”

Article 5 states that this proposed “code shall be applicable in all places.”
Thus universal application is proposed. The commentary (p. 11) states:

“This article reenacts the present Army provision. It is not in conflict with
the provisions in article 2 (11) and 2 (12) of this code, which make certain
persons subject to the code only when they are outside the United Ntates and
also outside certain areas. The code is applicable in all places as to other persons
subject to it. Previous restrictive provisions on this subject in the Articles for
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the Government of the Navy have given rise to jurisdictional problems which
this language will correct. (See Keeffe report, p. 262 f£.)”

Article 6 paragraph (a) subjects the assignment of legal officers to the approval
of the Judge Advocate General. In this connection we note that sections 246
and 247 of the act of June 24, 1948 (Public¢ Law 759, 80th Cong.) created the
Judge Advocate General's Corps and provided for the permanent appointment
of officers to serve in that corps. Thus the law specialists, insofar as the Army
is concerned, would appear to be already under the control of that Judge Ad-
vocate General. This suggests that the status of the officers of other judge ad-
vocates be examined in the light of sections 246 and 247.

Paragraph (c) of article 6 states:

“(¢) No person who has acted as a member, law officer, trial counsel, assistant
trial counsel, defense counsel, assistant defense counsel, or investigating officer
in any case shall subsequently act as a staff judge advocate or legal officer to
any reviewing authority upon the same case.”

The commentary states (p. 12) that this paragraph is based on A. W. 11 (see
sec, 208 of Public Law 759, 80th Cong.) and is designed to secure review by an
impartial staff judge advocate or legal officer.

While this paragraph appears to correct some of the abuses under the present
system (see Henry v. Hodges (1948), 76 F. S, 968), it could go further toward
assuring a thorough and impartial investigation by providing that the investigat-
ing officer should not act in any other capacity during the trial of a person he has
investigated.

Part II—Apprehension and Restraint, contains articles 7 to 14. This part ap-
pears to be a codification of present practices with some enlargement. Any per-
son, authorized under regulations governing the armed forces to apprehend
persons, may do so, under the provisions of this proposed code, upon reasonable
belief that an offense has been coinmitted and that the person apprehended
committeed the offense.

Part III—Non-Judicial Punishment, greatly broadens the authority heretofore
exercised in the Army by a commanding officer under A. W, 104, Without com-
menting on the Navy phase of this proposal, we give hereunder A. W. 104 and
proposed article 15, The enlargement of the power of a commanding officer to
mete out “nonjudicial punishment” is apparent.

“ART. 15. Commanding officer’s non-judicial punishment.

“(a) Under such regulations as the President may prescribe, any commanding
officer may, in addition to or in lien of admonition or reprimand, impose one of
the following disciplinary punishments for minor offenses without the interven-
tion of a court-martial—

‘(1) upon officers and warrant officer's of his command-—
“(A) withholding of privileges for a period not to exceed two con-
secutive weeks; or
“(B) restriction to certain specified limits, with or without suspension
from duty, for a period not to exceed two consecutive weeks; or
“(C) if imposed by an officer exercising general court-martial juris-
diction, forfeiture of one-half of his pay per month for a period not
exceeding three months;
“(2) upon other military personnel of his command—
“(A) withholding of privileges for a period not to exceed two con-
secutive weeks; or
“(B) restriction to certain specified limits, with or without suspen-
sion from duty, for a period not to exceed two consecutive weeks; or
“(0) extra duties for a period not to exceed two consecutive weeks,
and not to exceed two hours per day, holidays included; or
“(D) reduction to next inferior grade if the grade from which de-
moted was established by the commmand or an equivalent or lower com-
mand ; or
“(B) confinement for a period not to exceed seven consecutive days;
or
“(F) confinement on bread and water or diminished rations for a
period not to exceed five consecutive days; or?
“(G) if imposed by an officer exercising special court-martial juris-
« diction, forefeiture of one-half of his pay for a period not exceeding
one month.

11t appears that this provision should go the way of flogging or at least be confined in
its application to offenses committed while at sea.
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*(b) The Secretary of a department may, by regulation, place limitations on
the powers granted by this article with respect to the kind and amount of punish-
ment authorized, the categories of commanding officers authorized to exercise
such powers, and the applicability of this article to an accused who demands
trial by court-martial.

‘“(c) A officer in charge may, for minor offenses, impose on enlisted persons
assigned te the unit of which he is in charge, such of the punishments authorized
to be imposed by commanding officers as the Secretary of the Department may by
regulation specifically prescribe.

“(d) A person punished under authority of this article who deems his punish-
ment unjust or disproportionate to the offense may, through the proper channel,
appeal to the next superior authority. The appeal shall be promptly forwarded
and decided, but the person punished may in the meantime be required to undergo
the punishment adjudged. The officer who imposes the punishment, his suc-
cessor in command, and superior authority shall have power to suspend, set aside,
or remit any part or amount of the punishment and to restore all rights, privi-
leges, and property affected.

*(e) The imposition and enforcement of disciplinary punishment under au-
thority of this article for any act or omission shall not be a bar to trial by court-
martial for a serious crime or offense growing out of the same act or omission,
and not properly punishable under this article; but the fact that a disciplinary
punishment has been enforced may be shown by the accused upon trial, and when
so shown shall be considered in determining the measure of punishment to be
adjudged in the event of a finding of guilty.”

Part IV—Courts-Martial Jurisdiction: Proposed articles 16-21 establish three
kinds of courts-martial—general, special, and summary—and the jurisdiction
of each.

At the outset it should be remembered that courts martial are the creatures
of statutes, and, as a body or tribunal, they must be convened and constituted in
conformity with provisions of the statute or they are without jurisdiction (see
Flackman v. Hunter (1948), 75 F. 8. 871, 876; Anthony v. Hunter (1947), 71 F. S.
823, 828; and Runklev. U. 8. (1887), 122 U. 8. 543, 555). .

Particular attention is invited to proposed article 18, which reads:

“Subject to article 17, general courts-martial shall have jurisdiction to try
persons subject to this code for any offense made punishable by this code and
may, under such limitations as the President may prescribe, adjudge any punish-
ment not forbidden by this code. General courts-martial shall also have juris-
diction to try any person who by the law of war is subject to trial by a military
tribunal and may adjudge any punishment permitted by the law of war.”

The commentary on proposed article 18 states that it is derived from A, W, 12
which reads:

“General courts-martial shall have power to try any person subject to military
law for any crime or offense made punishable by these articles, and any other
person who by the law of war is subject to trial by military tribunals: Provided,
That general courts-martial shall have power to adjudge any punishment author-
ized by law or the custom of the service including a bad-conduct discharge.”®

Article 21 states that the provisions of the proposed code conferring jurisdie-
tion upon courts martial shall not be construed as depriving military commissions
or other military tribunals of concurrent jurisdiction. This provision stems
from A. W. 15, The Supreme Court has held that by this provision Congress has
explicitly provided, so far as it may constitutionally do so, that military tribunals
shall have jurisdiction to try offenders or offenses against the law of war in ap-
propriate cases (Ex parte Quirin (1942), 317 U. 8. 1, 28). Furthermore, a mili-
tary commission may be appointed for this purpose by any fleld commander, or by
any commander competent to appoint a general court-martial (In re Yamashita
(1946), 327 U. 8. 1, 10),

Articles 22, 23, and 24 list the persons who may convene courts martial.

Article 25 states who may serve on courts martial.

“(a) Any officer on active duty with the armed forces shall be competent
to serve on all courts-martial for the trial of any person who may lawfully

3 This would appear to give a vindictive commanding officer two bites at the apple since
e “minor” offense is nowhere defined.

* There seems to be no reason why the offense (infra) punished under thig code ghould
not he defined In the same language as the Federal Criminal Code and the limitations of
punishments be identical.

Consideration should also be given to trial in civilian courts, upon information, for
.)'l:retnstes committed in United States which offenses are cognizable under Federal ecivil
statutes.



UNIFORM CODE OF MILITARY JUSTICE 107

be brought before such courts for trial.” Under paragraph (b) warrant officers
on active duty are competent to serve on general and special courts martial
of any person other than an officer. Enlisted men, exigencies permitting and
providing they are not of the same unit, shall constitute at least one-third of
the membership of a general or special court martial if the accused makes a
written request prior to the convening of the court for the inclusion of enlisted
men. As enacted in section 203 of the Selective Service Act of 1948 (Public Law
759, 80th Con.), from whence this provision stems, the wording is:

“Enlisted persons in the active military service of the United States or in the
active military service of the Marine Corps when detached for service with the
Army by order of the President, shall be competent to serve on general and
special courts martial for the trial of enlisted persons when requested in writing
by the accused at any time prior to the convening of the court. When so re-
quested, no enlisted person shall, without his consent, be tried by a court the
membership of which does not include enlisted persons to the number of at least
one third of the total membership of the court.”

Section 212 of Public Law 759, Eightieth Congress, states that: “No enlisted
person may sit as a member of a court martial for the trial of another enlisted
person who is assigned to the same company or corresponding military unit.”
Thus while the basic right to have enlisted men sit on a court martial trying
an enlisted man is retained, a new contingency depriving an enlisted man of this
right is proposed—viz, ‘“unless competent enlisted persons cannot be obtained on
account of physical conditions or military exigencies.” In such a case the con-
vening authority must state the reasons in writing. As indicated by Wallstein
earlier, the test of these provisions must be their actual operation and this
operation will be under tribunals having neither continuity nor tenure.

Paragraph (d) (2) of proposed article 25 states that: “No person shall be
eligible to sit as a member of a general or special court-martial when he is the
accuser or a witness for the prosecution or has acted as investigating officer
or as counsel in the same case.,” Apparently the addition of this limitation to
wording in the last paragraph of A. W, 4 is necessary even though the require-
ment of a “thorough and impartial investigation” received careful attention
and was enacted into positive law in 1920, This matter will be discussed later
in connection with proposed article 32. Returning to the limitation, its need is
illustrated in Henry v. Hodges (1848) (76 F. Supp. 968) where Judge Ryan stated
(p. 974) : “The functiouns of the investigating officer, as contemplated by article
of war 70, are those ordinarily performed both by the civil prosecuting officer
and the grand jury. These functions are described in the Soldier and the Law,
by McCoomsey and Edwards (at p. 155) as being ‘similar in many respects to
a grand jury investigation in which the grand jury determines whether a man
is to be tried.’, Surely it would be a travesty of justice to have the complainant-
accuser sit on a grand jury, testify before it as a witness in support of the com-
plaint, and then vote for and return a true bill. The duties performed by the
investigating officer are highly important to the accused. He must be strictly
impartial, since he represents both the accused and the prosecution. It is his
obligation to gather and record facts which would be admissible evidence in
the court-martial trial and to do this he must investigate. It is upon his recom-
mendation that the commanding officer relies in determining whether there is to
be a trial at all, and, if so, for what offense and by what type of court. Can it
be fairly said that one who assumes the duties of an investigator is not dis-
qualified by reason of the fact that he has previously expressed in a written
report his opinion as to the guilt of the accused, when such report has been
made the basis of the very charge he is investigating? Can it be argued that
one who is to give testimony on behalf of the prosecution (and who subsequently
does so, as to the alleged admissions of the accused) has an open mind on the
matter, so that his efforts will be directed along investigational channels which
might lead as well to the acquittal of the accused as to his condemnation? Can
we reasonably hope that such investigator will pursue interrogation and exami-
nation of proposed witnesses with the same zealous and unbiased effort as one who
has'had no previous contact with the case? The answer to these questions is
obvious. It is manifestly impossible for him to conduct the thorough and im-
partial investigation contemplated and directed by act of Congress.” *

4 This paragraph oy ;
Droceedinpgs."gr ph (4) (2) should have added “Violation of this paragraph shall void the
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Proposed article 26 stems from the second paragraph of A. W. 8, which pro-
vides for a ‘“law member” of a general court martial. In his place is a “law
officer” who is no longer a voting member of the court and, except for putting
the “findings in proper form" as required in proposed article 39, he does not
consult with members of the court except in the presence of the accused, trial
counsel, and defense counsel.®

Under proposed article 27 the commentary states (p. 41) : “The trial judge ad-
vocate is renamed the trial counsel, and the right of the accused to have a person
requested by him act as defense counsel is subject to the availability of that
person. (See art. 38.)"

“Paragraph (1) of subdivision (b) incorporates the first proviso of A. W,
11, but the requirement that counsel he qualified as set forth therein is no
longer subject to the exception allowed where such qualified persons are not
available * * *” 1In view of the mandatory language of proposed article
27, we are unable to understand the qualifying language in the commentary.
We assume that there is no intention to permit the recurrence of a situation
such as is found in Beets v. Hunter (1948) (75 F. Supp. 825) where a soldier
was represented, contrary to his wishes, in court-martial proceedings by an of-
ficer who was wholly incompetent to represent him and who did so only on
military orders. “The court has no difficulty in finding that the court which
tried this man was saturated with tyranny; the compliance with the articles of
war and with military justice was an empty and farcial compliance only, and
the court so finds from the facts and so holds as a matter of law” (p. 826).

Proposed article 28, derived from A, W. 115, shifts the power to appoint report.
ers and interpreters from the president of the court to the convening authority
“since the latter will have control of the available personnel” (commentary, p.
42). Article 29 establishes the procedure whereby general and special courts mar-
tial may continue with a4 case when the required membership has been reduced
by reason of physical disability, challenge, or by order of the convening authority
for good cause. Recorded testimony must be read to new members prior to con-
tinuing the trial.

Part VI—pFretrial Procedure: The proposed articles forming part VI are taken
largely from A. W. 46, as enacted in the Selective Service Act of 1943 (Public
Law 759, 80th Cong., sec. 222), A, W. 24 (U. 8. C. 10: 1945), and A. G. N. 42 (¢)
(U. 8. C. 34: 1200, art. 42 (c)).

The commentaries on two proposed articles—31 and 32—merit careful con-
sideration. Article 31 states:

“ART. 31, Compulsory self-incrimination prohibited.

“¢a) No person subject to this code shall compel any person to incriminate
himself or to answer any question the answer to which may tend to incriminate
him. N
“(b) No person subject to this code shall interrogate, or request any state-
ment from, an accused or a person suspected of an offense withont first informing
him of the nature of the accensation and advising him that he does not have to
make any statement at all regarding the offense of which he is accused or sus-
pected and that any statement made by him may be used as evidence against him
in a trial by court-martial.®

“(c) No person subject to this code shall compel any person to make a state-
ment or produce evidence before or for use before any military tribunal if the
statement or evidence is not material to the issue and may tend to degrade
him.

“(d) No statement obtained from any person in violation of this article or by an
unlawful inducement shall be received in evidence against him in a trial by
court-martial.”

Commentary : “Subdivision (a) extends the privilege against self-incrimination
to all persons under all circumstances. Under present Army and Navy provisions
only persons who are witnesses are specifically granted the privilege. Subdivision
(b) broadens the comparable provision in A. W. 24 to pretect not only persons
who are accused of an offense but also those who are suspected of one. Subdi-
vision (c) is similar to A, W. 24 in that the privilege against self-degradation is
granted to witnesses before a military tribunal and persons who make deposi-

5 This article cripples_the conduet of the court's deliberations in that the accused loses
the important safeguard of having an informed lawyer present 'during the deliberations
and voting of the court in closed session as is the present case in the Army and Air Force.

¢ That this can be overdone was brought to my attention in ap Army case where the
investigating officer, in testimony attempting to show that a confession was in fact volun-
tary, stated that he “warned the accused no less than 20 times.”
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tions for use before a military tribunal. Tt is made clear that this privilege
cannot he invoked where the evidence is material to the issue—where it might
be crucial in the determination of the guilt or innocence of an accused. b-
divicion (d) makes stutements or evidence obtained in violation of the first three
subdivisions inadmissible only against the person from whom they were ob-
tainred,  This conforms with the theory that the privilege against self-incrimina-
tion and xelf-degradation is a persondil one.

“The intentional violation of any of the provisions of this article constitutes
an offense punishable under article 98,

“It is unnecessary to provide in this article that the failure of an accused to
testify does not create a presumption against him. (See title 18, U. 8. C,, sec.
3481.)"

A question may arise concerning the application of the provision of the fifth
amendment stating that “* * % nor shall [any person] be compelled in any
criminal case to be a witness against himself *  *  #” to personnel of the armed
forces. Ez parte Benton (1945) (63 ¥, Supp. 808) and fn r¢ Wirublewski (1947)
(71 F. Supp. 143, affd. 166 I, 2d 243) indicate that the constitutional guaranties of
the fifth and sixth amendinents may not be invoked in cases arising in the land or
naval forces of the United States. (See also Fa parte Quirin (1942) 317 U. S. 1,
43 Ex parte Milligan (1866), 4 Wall, 2, 1238; and U. 8. ex. rel. Innes v. Crystal
(1943), 131 F. 2d 576.)

Article 32 requires a thorough and impartial investigation; requires that the
accused be advised of charges against him; that he be permitted to provide
civilian counsel of his own or select military counsel if reasonahly available,
“At such investigation full opportunity shall be given to the accused to cross-
examine witnesses against him if they are available and to present anything
he may desire in his own behalf * * * and the investigating officer shall
examine available witnesses requested by the accused.” The charges shall be
accompanied by a statement of the substance of the testimony. The article con-
cludes:

“(d) The requirements of this article shall be binding on all persons admin-
istering this code, but failure to follow them in any case shall not constitute
jurisdictional errvor.””?

Taking this laxt element first, cases to date have held that such failure was a
jurisdictional matter (see Waite v. Overlade (1948), 164 F. 2d T22; Reilly v.
Pexcon (1946), 156 F. 2d 632 cert. den. 320 U. 8. 790 ; and Hicks v. Hiatt (1946),
64 I°. Supp. 238.) Thus there is an obvious attempt to foreclose any possible
review by Federal courts on this point. This is indicated by the comwmentary
(p. 49) : '

“Subdivigion (d) is added to prevent this article from being construed as
jurisdictional in a habeas corpus proceeding. Failure to conduct an investiga-
tion required by this article would be grounds for reversal of a reviewing author-
ity under the code and an intentional failure to do so would be an offense under
article 98.”

While failure to conduct the investigation would be an offense under article 98,
it is difficult to see how this will benefit the accused who must depend upon a
nebulous right of review by a whole maze of reviewing authorities and tribunals.

This requirement of “a thorough and impartial investigation” has been a deli-
cate point of controversy for a long period. The requirement first appears in
article 70 of the Articles of War which were enacted as chapter II of the Army
Reorganization Act of June 4, 1920 (41 Stat. 759, 787, 802). This chapter re-
vised an earlier revision of the Articles of War which had been enacted as section
3 of the Army Appropriation Act of August 29, 1916 (39 Stat. 619, 650, 661). As
enacted in 1916, article 70 did not contain the provision requiring ‘“a thorough
and impartial investigation.”

Returning to the act of June 4, 1920, the law carries the bill number H. R.
12775, Sixty-sixth Congress. This bill, as introduced and passed by the House,
was merely 4 reorganization proposal and did not deal with the Articles of War,
On the Senate side another organization bill, 8. 3792, Sixty-sixth Congress, was
receiving legislative consideration. In the meantime 8. 64, Sixty-sixth Con-
gress, entitled “A bill to establish military justice” and proposing an extensive
overhauling of the Articles of War, had been the subject of prolonged hearings
(1,395 pages) and had been reported. (See Congressional Record 59, pt. 6, p.

7 The paragraph (d) should be amended to read “* * * and failure to fullow them in
any case shall constitute jurisdictional error.”
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5712.) While the bill, as introduced, did not have the requirement of “a thor-

ough and impartial investigation,” the reported version did contain the wording

later enacted in article 70. The report on this bill appears not to have been
rinted.

P During the consideration of 8. 3792, this reported version of 8. 64 was accepted

on the floor as an amendment. (See Congressional Record 59, pt. 6, p. 5836.)

In the meantime H. R. 12775 had passed the House and had been reported in the
Senate (Congressional Recorad 59, pt. 6, p. 5883). Switching to that bill, the Senate
struck out all after the enacting clause (p. 5895) and inserted the amended
language of 8. 3792 which now contained the amended articles of war, and as
amended, the Senate then passed H. R. 12775 (p. 5898) and this provision was
agreed to in conference, The hearings and debate on this legislation are illu-
minative.

Returning to the application of this requirement, Hicks v. Hiatt (1946) (64
F. Supp. 238) has held that failure to employ required investigative technique
may be a denial of due process. There Circuit Judge Biggs states: “The circuit
court of appeals for this circuit in United States v. Hiatt (8 Cir., 141 F. 2d 664,
666), held that the basic guaranty of fairness afforded by the due-process clause
of the fifth amendment applies to a defendant in criminal proceedings in a Federal
military court as well as in a Federal civil court and that an ‘* ¢ * individual
does not cease to be a person within the protection of the fifth amendment of the
Constitution because he has joined the Nation's armed forces and has taken
the oath to support that Constitution with his life, if need be.” The court went on
to state: ‘This is not to say that members of the military forces are entitled to
the procedure guaranteed by the Constitution to defendants in the civil courts.
As to them due process of law means the application of the procedure of the mil-
itary law. Many of the procedural safeguards which have always been observed
for the benefit of defendants in the civil courts are not granted by the military
law. In this respect the military law provides its own distinctive procedure to
which the members of the armed 1orces must submit. But the due-process clause
guarantees to them that this military procedure will be applied to them in a funda-
mentally fair way. We conclude that it is open for a civil court in a habeas
corpus proceeding * * * and the manner in which it was conducted ran
afoul of the basic standard of fairness which is involved in the constitutional
concept of due process of law and, if it so finds, to declare that the relator has
been deprived of his liberty in violation of the fifth amendment and to discharge
him from custody’” (p. 248). (See also Henry v. Hodges (1949 76 F. Supp. 965.)

This is, we believe, consonant with the idea that to those in the military or
naval service of the United States, the military law is due process (Reaves V.
Ainsworth (1911) 219 U. 8. 206; U. 8. v. Weeks (1914) 232 U. S. 383). To this
might be added the logical conclusion that it is due process only when complied
with.

Article 33 requires that the charges against a person held for a general court
martial, together with the investigation and allied papers, be fowarded by the
commanding officer to the officer exercising general court-martial jurisdiction
within 8 days after arrest, if practicable,

Under article 34 the staff judge advocate or legal officer is required to review
the charge and the evidence, prior to referring the charge to a general court
martial, to see that such charge alleges an offense under the code and is war-
ranted by the evidence indicated in the report of the investigation, The 1948
amendment to AW 47 (U. 8. C. 10:1518), from whence this proposed article stems,
required also a finding “that a thorough and impartial investigation thereof has
been made. * * *” This has been deleted. Perhaps it was felt that proposed
article 32 covered the situation.

Article 35 requires the service of charges upon the accused and limits the time
in which he can be brought to trial before a general or special court martial in
time of peace.

Part VII, consisting of articles 368 to 54, inclusive, establishes the trial pro-
cedure. Article 36 authorizes the President to prescribe rules of procedure in-
cluding rules of evidence which shall be reported to Congress. Article 37 seeks
to curtail the influence of commanding officers and convening authorities over
courts martial. The commentary states that this will not preclude “fair com-
ment” by the reviewing authority (p. 54).*

® (Art. 37.) The mere prohibition of influence by “command’” is not sufficient. This
article should be moved over to “Offenses’ « -
marcial ey diract enses” and violation thereof punished as a “court
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Article 38 states that the trial counsel, in a general or special court martial,
shall prosecute in the name of the United States; that the accused shall have
the right of counsel; that defense counsel may file briefs and objections for
inclusion in the record.

Deliberation and voting by general or special courts martial, under article 39,
shall be private but the law officer and the reporter may be used to put the findings
in proper form after the vote. “The law officer is not a ‘member’ of the court
and is not to be present during its deliberations and voting” (commentary, p. 57).

Article 40 permits continuances while article 41 permits challenging of members
for cause. The accused and trial counsel are each given one peremptory challenge.
Article 42 relates to oaths while article 43 establishes the limitations on actions.
Subdivision (f) of article 43 lifts section 3287 out of the recently enacted title 18.
The reason for including this section is somewhat obscure. The commentary
(p. 62) merely states that ~subdivision (f) incorporates the provision in title 18,
section 3287, “which otherwise might not be applicable to court-martial cases.”
This is puzzling in view of the numerous provisions in title 18 relating to the
armed forces which received no notice in the proposed code.

Article 44, captioned “Former jeopardy,” reads:

“No person shall, without his consent, be tried a second time for the same
offense : but no proceeding in which an accused has been found guilty by a court-
martial upon any charge or specification shall be held to be a trial in the sense of
this article until the finding of guilty has become final after review of the case
has been fully completed.” (The problem of double jeopardy was partially
covered in the discussion of proposed art. 31.)

The constitutional provision, the application of which is in doubt, reads:
“Amendment (V). * * * npor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb; * * *” Turner's Case (1676) (16
Charles II) first laid down this rule (see 33 A. B. A. J, 745). However, it has
been held that the findings of a military court of inquiry acquitting a person of
all blame is not a complete bar to a prosecution in the civil courts (U. 8. v. Clark
(1887) 31 F. 710, 715; U. 8. v. Cashiel (1R63) 25 Fed. Cas, No. 14, 744). Con-
versely U. S. v. Bayer (1946) (156 I, 2d 964 (reversed on other grounds 331 U. 8.
532, rehearing denied, 332 U. S. 785) ), and Ex parte Benton (1945) (63 F. Supp.
808) indicates that the principle of double jeopardy applies between military tri-
bunals and Federal courts. (See also In re Wrublewski (1947) 71 F. Supp. 143,
affirmed 166 F. 2d 243; U. S. ew rel. Pasela v. Fenno (1947) 76 F. Supp. 203,
affd. 167 F. 2d 593; Wade v. Hunter (1947) 72 F. Supp. 755.) However, it is not
clear that this rests on constitutional principles rather than upon A. W, 40 as
enacted in the act of June 4, 1920, or Revised Statutes 1342, article 102, or similar
provisions. The matter could be clarified by extending the protection of the pro-
vision of the fifth amendment rather than granting protection by means of dtffer-
ent language in a statutory enactment,

Irregular pleading or silence shall be entered as a plea of not guilty. A plea
of guilty will not be received in a capital case (art. 45).

Article 46 seeks to afford the accused an equal opportunity to ohtain witnesses
and other evidence.

Duly subpenaed persons who neglect or refuse to appear before a military tri-
bunal, commission, or officer designated to take a deposition are “deemed guilty
of an offense against the United States” triable in a United States distriet court
and punishable by maximum penalties of $300 fine and, or imprisonment not to
exceed 6 months. In view of other jurisdictional grants relating to activities of
civilians, it appears strange that military tribunals should not seek to enforce
their owh process. (See art. 47.) They have power to punish for’ contempts.
See article 48, derived from A. W, 32 and A. G. N. 42 (a).

Article 49 relates to depositions; 50 to admissibility of records of courts of
inquiry; 51 and 52 to voting and rulings. Subdivision (b) of article 51 reads:

*“(b) The law officer of a general court-martial and the president of a special
court-martial shall rule upon interlocutory questions, other than challenge, arising
during the proceedings. Any such ruling made by the law officer of a general
court-martial upon any interlocutory question other than a motion for a finding
of not guilty, or the question of accused’s sanity, shall be final and shall constitute
the ruling of the court; but the law officer may change any such ruling at any
time during the trial. Unless such ruling be final, if any member objects thereto,
the court shall be cleared and closed and the question decided by a vote as provided
in article 52, viva voce, beginning with the junior in rank.”

Before voting the law officer of a general court martial and the president of a
special court martial shall, in the presence of the accused and counsel, instruct
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the court as to the elements of the crime and charge the court that: The accused
is presumed innocent until his guilt is established by legal and competent evidence
beyond a reasonable doubt; doubt must be resolved in favor of the accused;
doubts as to degree of guilt must be resolved in favor of the lower degree; the
burden of proof is on the GGovernuient,

Article 53 requires the court martial to announce its findings and sentence to
the party as soon as determined. However, Altmayer v, Sanford (1945) (148 F.
2d 161, 162) indicates that a failure to do so dees not violate any fundamental
right of the accused.

Article 54 relates to the records of trials and the authentication thereof.

Part VIII—Sentences, contains articles 55 to &8, relating to cruel and unusual
punishments (on the basis, apparently, that the eighth amendment is inap-
phlcable) : to maximum limits ; to the effective date of sentences: and to execution
of confinement. Attention is invited to the commentaries on these articies.”

Part IX—Review of Courts-Martial, should be the focal point for considering
the bill for it superimpoges on the courts-martial systemn a review naze which
probably will be as indecisive witih regard to the rights of the accused as it
attempts to be tinal with regard to possible review by the civil courts,

This labyrinth commences with proposed article 39, which states first that
a tinding or sentence of a court martial shall not be held incorrect on the ground
of an error of law unless the error materially prejudices the rights of the ac-
cused. Hicks v. Hiatt (146) 64 F. Supp. 238 not only states that it is the duty
of the trial judge advocate to see that the accused isx dealt with fairly, but that
when there are prejudicial errors, the failure of the reviewing authority to order
a new trial is an abuse of legal discretion (p. 248). It is difficult to see how an
enlarged labyrinth with a sealed ontlet could afford an acensed person such
as Hicks any assurance of justice. The article dves perwit (subdiv: (b)) the
reviewing authority to affirm a lesser included oitense.

The first review after the court-martial ix the convening authority or his suc-
cessor or any officer exercixing general court-martial jurisdiction (art. 60y, The
commentary states that this particular reviewing powers vests in the office. not
in the convening authority (p. 8). This authority is required by article 61
to refer the record to his staff judge advocate or legal officer for a written
opinion if a general court-martial is involved. KEven if there ix an acquittal of
all charges, an opinion limited to questions of jurixdiction ix still required. The
purpose of such an opinion is obhscure,

Article 62 brings forth a new proposal. If a caxe before a court martial has
been dismissed on motion and the ruling doex not amount to a finding of not
guilty, the convening authority wmay return the record vo the court for recon-
stderation of the ruling and any further appropriate action, Thus the accused
may find this passageway in the labyrinth taking him right back to where he
started.  Subdivision (b) permits nonprejudicial errors or omissions in the
record to be corrected by the court when the record is returned by the convening
authority for that purpoxe. The record may not be returned, however, for recon-
sideration of a finding of not guilty or to increase the severity of the sentence
unless a mandatory sentence is prescribed for the offense. Note in this con-
nection proposed article 37 relating to untawfully influencing the action of a
court-martial (See also Hurse v. Caffey (1945) 59 F. Supp. 363 as illustrative
of problems which arise in correcting a verdict.)

The convening authority may order a rehearing or dismiss the charges if he
disapproves the findings and sentence but he cannot order a rehearing where
there js lack of evidence in the record to support the findings, A new court is
required for a rehearing and while the accused cannot be retried on charges
of which he was found not guilty, he may be found guilty of an offense not
considered upon the merits in the original proceedings. This provision raises
the question, How is the accused to know what he is being tried for if such a
finding can be made by the new court®

Under article 64 the convening anthority approves only such findings and sen-
tence as he finds correct in law and fact and determines should be approved.
Then, under article 65, the convening authority, after taking final action in a
generdl court-martial case, forwards the entire record to the appropriate Judge
Advocate General. Where the sentence includes a bad-conduet discharge, the

® Art, 58 should not be enacted without careful consultation with the Attorney General
and Director of Prisons. The most serious considerations should be given to the question
of whether or not a discharge should be executed before transfer to a Federal institution
80 that the parole facilities of the Federal Parole Board may operate on & prisoner’s behalf.
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record shall be forwarded to the officer exercising general court-martial juris-
diction to be reviewed or directly to the appropriate Judge Advocate General to
be reviewed by a board of review. All other special and summary court-martial
records shall be reviewed by a judge advocate or law specialist.

This board of review is provided in article 66 which authorizes the Judge
Advocate General to constitute one or more of such boards which shall review
“the record in every case of trial by a court-martial in which the sentence, as
approved, affects a general or a flag officer or extends to death, dismissal of
an officer, cadet, or midshipman, dishonorable or bad-conduct discharge,
ot confinement for more than one year.” This review is automatic (commen-
tary, p. 94). The board acts only with respect to the findings and sentence as
approved by the convenient authority. In considering the record, it may weigh
the evidence, judge the credibility of witnesses, and determine controverted
questions of fact. Except where the board sets aside the findings for lack of
sufficient evidence, it may order a rehearing; otherwise it shall order the charges
dismissed. However, the Judge Advocate General may within 10 days refer the
case for consideration to the same or another hoard of review, This reference
may not amount to a coercive act on his part but an opportunity to exert pres-
sure is certainly afforded. Unless there is to be some further action by the
President, or by the Secretary of the Department, or by the Judicial Council,
the Judge Advocate General shall instruct the convening authority to take action
in accordance with the decision of the board. If the decision is that there shall
be a rehearing, but the convening authority tinds this impracticable, he may
dismiss the charges. Common sense indicates that such a dismissal would not
necessarily clear the record of the accused.

With reference to Article 87. Review by the Judicial Council :

The two questions asked and preliminary answers are as follows:

1. Is this a court? TUsed in the general sense, this is a “court”; however, it
is not a “court” in the strict constitutional sense in that it does not derive its
power fromn article IIT of the Constitution (E»r Parte Quirin (1942) 317 U. 8.
1, 39). These military or naval “courts” derive their powers primarily from
article I, section 8, clause 14, which states, that “The Congress shall have
Power * * * To make Rules for the Government and Regulation of the
land and naval Forces.” The instrumentalities established are generally re-
ferred to as “tribunals™ and they form no part of the judicial system of the
United States (Altmayer v. Sanford (1945) 148 F. 2d 161, 162). At least one
author has called these courts “instrumentalities of the executive power.” Ac-
cordingly, while military and naval courts and commissions, whatever their
nomenclatural designation, act like courts to a certain extent, they are not courts
in the strict sense and meaning established by article III of the Constitution of
the United States. Various termns have been used to describe these organiza-
tions, the most common being “tribunal,” but whatever their designation, they
can and have, undet certain circumstances, sentenced persons to death and they
can and have sentenced men to terms of years in prison at hard labor with the
added infamy of a dixhonorable discharge.

2. If this is a “court,” can it be set up in the Military Estahlishment?

Subject to the above preliminary answer which indicates that this is a
“court” only in the geenral sense of the word, rather than in the strict or special
constitutional sense, the answer is in the affirmative. In other words the pro-
posed Judicial Council does not belong to the judicial branch of the Government
under present law: it belongs to the executive branch of the Government and
can be created subject to certain qualifications to be indicated later.

THE CONSTITUTION

“The Constitution itself provides for military government as well as for eivil
government” (Er puarte Milligan, 4 Wall. 2, 137). % % % t(lhere is no law
for the government of the citizens, the Armies or the Navy of the United States,
within American jurisdiction, which is not contained in or derived from the
Constitution. And wherever our Army or Navy may go beyond our Territorial
limits, neither can go hevond the authority of the 'resident or the legisiation
of the Congress™ (p. 141).

The constitutional (art. I, sec. 8) sources of military law and jurisdiction may
be said to he the following: *“I'he Congress shall have Power * * ¥ To de-
fine and punish * * * Offences against the Law of Nations (clause 10)
To declare War, grant Letters of Marque and Reprisal, and wake Rules con-
cerning Captures on Land and Water (clause 11); To raise and support
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Armies * * * (clause 12); To provide and maintain a Navy (clause 13) ; To
make Rules for the Government and Regulation of the land and naval Forces
(clause 14) ; To provide for Calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions (clause 15): To provide for
organizing, arming, and disciplining, the Militia, and for governing such Part
of them as may be employed in the Service of the United States * * *
(clause 18); * * * To make all Laws which shall be necessary and proper
for carrying into Execution the foregoing Powers, and all other Powers vested
by this Constitution in the Government of the United States, or in any Depart-
ment or Officer thereof (clause 18).” '

Article II, section 1, clause 1 states, “The executive Power shall be vested
in a Pr-esident of the United States of America * * *” and section 2, clause
1 states, “The President shall be Commander in Chief of the Army and
Navy of the United States, and of the Militia of the several States when
called into actual Service of the United States * * *  and he shall nominate,
and by and with the Advice and Consent of the Senate, shall appoint * * *
Officers of the United States, whose Appointments are not herein otherwise
provided for, and which shall be established by Law ; but the Congress may by
Law vest the Appointment of such inferior Officers. as they think proper, in
the President alone * * * (clause 2) he shall take Care that the Laws be
faithfully executed, and shall Commission all the Officers of the United States
(sec. 3).” (See Er parte Quirin, 317 U. S. 1, 25-26.)

We note also the fifth and sixth amendinents relating to trials,

THE NATURE OF THE JUDICIAL COUNCIL

Article 67 of the proposed Uniform Code of Military Justice (8. 857 and H. R.
24¢8, 81st Cong.) establishes a Judicial Council of not less than three members
who shall receive the pay and allowances of judges of the United States court
of appeals ($17,500 salary per year, Public Law 646, 80th Cong., enacting title
28 of the United State Code, sec. 44). We do not wish to infer that salary is the
factor which determines whether or not an officer is an “inferior officer.” It is
not. The test is whether Congress has vested the power of appointment in the
President alone, in a court of law, or in the head of a department (See Collins’s
Case (1878) 14 Ct, Cl, 568, 574 and U. S. v. Perkins (1886) 116 U. S. 483, 485.)

Two qualifications are required. Appointees shall be from civilian life and
shall be member of the bar of the Supreme Court of the United States, Under
rules of procedure, which it shall prescribe, the Council shall review on the
record :

“(1) all cases in which the sentence, as affirined by a board of review,
affects a general or flag officer or extends to death;

“(2) all cases reviewed by a board of review which The Judge Advocate
General orders forwarded to the Judicial Council for review; and

“(3) all cases reviewed by a board of review in which, upon petition of
the accused and on good cause shown, the Judicial Council has granted a
review,”

The accused has 30 days to petition for a review and the Council must act
upon the petition within 15 days. Review is limited to the findings and sentence
as approved by the convening authority and as affirmed or set aside as incorrect
in law by the Judge Advocate General’'s board of review. Where the Judge
Advocate General orders the case forwarded to the Council “action need be taken
only with respect to issues specified in the grant of review, The Judicial Council
shall take action only with respect to matters of law.”

If the Judicial Council sets aside the findings and sentence, it may order a
rehearing, except where the reversal is based on lack of sufficient supporting
evidence in the record. Otherwise it shall order that the charges be dismissed.

After acting on a case, the Judicial Council may direct the Judge Advocate
General to return the record to the board of review for further review in accord-
ance with its decision. Otherwise, unless there is to be further action by the
President or the Secretary of the Department, the Judge Advocate General shall
instru«t the convening authority to take action in accordance with that decision.
If the Council has ordered a rehearing but the convening authority find a rehear-
ing impracticable, he may dismiss the charges.

You will note that while this Judicial Council has the appearance of an appcliate
tribunal, its findings are subject to executive or administrative action of the
President or the Secretary of the department. Thus the proposed tribunal is
in the final analysis nothing more than an agency of the executive department,
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We believe the following excerpts from Winthrop, Military Laws and Precedents,
second edition, 1896, veolume I, pages 53-H7 (certain citations omitted) character-
ize this proposed Judicial Council :

“Courts martial of the United States, although their legal sanction is no less
than that of the Federal courts, being equally with these authorized by the Con-
stitution, are, unlike these, not a portion of the judiciary of the United States,
and are thus not included among the ‘inferior’ courts which Congress ‘may from
time to time ordain and establish.’ In the leading case on this subject, the
Supreme Court, referring to the provisions of the Constitution authorizing
Congress to provide for the government of the Army, excepting military offenses
from the civil jurisdiction, and making the President Commander in Chief,
observes as follows: ‘These provisions show that Congress has the power to
provide for the trial and punishment of military and naval offenses in the manner
then and now practiced by civilized nations, and that the power to do so is given
without any connection between it and the third article of the Constitution
defining the judicial power of the United States: indeed that the two powers are
entirely independent of each other’ (Dynes v. Hoover (1838). 20 How, 79).

“Not belonging to the juriicial Lranch of the Covernment. it follows the courts
martial must pertain to the executive department; and they are in fact simply
instrumentalities of the Executive power, provided by Congress for the Presi-
dent as Commander in Chief, to aid him in properly commanding the Army and
Navy and enforcing discipline therein, and utilized under his orders or those
of his authorized military representatives,

“Thus indeed, strictly, a court martial is not a court in the full sense of the
term, or as the same is understood in the civil phraseology. It has no com-
mon-law powers whatever, but only such powers as are vested in it by express
statute, o may be derived from military usage. None of the statutes govern-
ing the jurisdiction or procedure of the ‘courts of the United States’ have an
application to it; nor is it embraced in the provisions of the sixth amendment
to the Constitution. It is indeed a creature of orders, and except insofar as
an independent discretion may be given it by statute, it is as much subject to the
orders of a competent superior as is any military body or person.

“A temporary summary tribunal—not a court of record: As a purely execu-
tive agency designed for military uses, called into existence by a military
order and by a similar order dissolved when its purpose is accomplished (Mills v.
Martin, 19 Johns., 33 ; Brooks v. Adams, 11 Pick., 442 ; Brooks v. Daniels, 22 Pick.,
501; In the Matter of Wright, 34 How. Pr., 211; 3 Greenleif on Evidence, sec. 470),
the court martial, as compared with the civil tribunals, is transient in its
duration and summary in its action. (‘The discipline necessary to the efficiency
of the Army and Navy required other and swifter modes of trial than are
furnished by the common-law courts’ (Ez parte Milligan, 4 Wall. 123). In
Coleman v. Tennessce (97 U. 8., 513) the Court refers to the ‘swift and summary
justice of a military court.’) It is not, in a legal sense, a ‘court of record’
(Chambers v, Jennings, 7 Mod., 125; Ex parte Watkins, 3 Peters 209; Wilson v.
John, 2 Binn., 215) and, unlike the superior courts of record, has no fixed place
of session, no permanent office or clerk, no seal, no inherent authority to punish
for contempt, no power to issue a writ or judicial mandate, and its judgment is
simply a recommendation, not operative till approved by a revisory commander.
It thus belongs to the class of minor courts of special and limited jurisdiction
and scope, whose competency cannot be stretched by implication, in favor of
whole acts no intendment can be made where their legality does not clearly
appear, and which cannot transcend their authority without rendering their
members trespassers and amenable to civil action (Runkle v. U. 8., 122 U. 8., 556;
19 Op. Atty. Gen. 503).

“Not subject to judicial revision: Further, the court martial being no part
of the judiciary of the Nation, and no statute having placed it in legal relations
therewith, its proceedings are not subject to be directly reviewed by any Federal
court, either by certiorari, writ of error, or otherwise, nor ave its judgments or
sentences subject to be appealed from to such tribunal. It is not only the
highest but the only court by which a case of a military offense can be heard and
determined; and a civil or criminal court of the United States has no more
appellate jurisdiction over offenses tried by a court martial—no more authority
to entertain a rehearing of a case tried by it, or to affirm or set aside its finding
or sentence as such—than has a court of a foreign nation. In Dynes v. Hoover,
above cited. this principle is well illustrated by the Court in the declaration that
a duly confirmed sentence of a court martial ‘is altogether beyond the juris-
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diction or inquiry of any civil tribunal whatever,’ and further that with the
legal sentences of competent courts martial ‘civil courts have nothing to do,
nor are they in any way alterable by them. If it were otherwise'—it is added—
‘the civil courts would virtually administer the rules and articles of war
irrespective of those to whom that duty and obligation has been confided by the
laws of the United States, from whose decisions no appeal or jurisdiction of
any kind has been given to the civil magistrate or civil courts.” This ruling has
been abundantly affirmed and illustrated in later cases. (‘The Judiciary Act of
1789 gave the Federal judiciary no such control, and none has been given since,’
Woolley's case, Am. 8. R., M. A,, v. IV, p. 853; and see Porret’s case, Perry’s
Oriental cases, 419; Ex parte Vallandigham, 1 Wallace, 243 ; Ex parte Milligan,
4 Do., 123; In re Grimley, 137 U. 8., 147; Ex parte Reed, 100 U, 8., 138, 23; In re
White, 17 Fed., 724-5; In re Davison, 21 Fed., 618; In re Zimmerman, 30 Fed.,
176; In re Spencer, 40 Fed., 149; Swaim v. U. 8., 28 Ct. Cl. 178; In re¢ IIsmond,
3 Mackey, 64; Moore v. Houston, 3 S. & R., 197: State v. Davis, 1 South,, 311:
E.ua parte Dunbar, 14 Mass., 393 ; T'yler v. Pomeroy, 8 Allen, 484: Ntate v. Stevens,
2 McCord, 38; Ex parte Bright, 1 Utah, 148, 153; Whiting War Powers, 278;
Cooley, Prins. Const. Law, 113; 12 Opins. At. Gen,, 332; Maltby, 151; also Wales
v, Whitney and Smith v. Whitney, 116 U. S., 168.)

“In the recent case of Wales v. Whitney (116 U. S. 564) a proceeding insti-
tuted against the Secretary of the Navy for the discharge on habeas corpus of
an officer of the Navy, the Supreme Court of the United States, in holding that
no Federal tribunal ‘has an appellate jurisdiction over the naval court martial
nor over offenses which such a court has power to try,” adds that no such tribunal
‘is authorized to interfere with' a court martial ‘in the performance of its duty
by way of a writ of prohibition or any order of that nature/’

“This ruling was presently affirmed in the case of Smith v. Whitney (116 U. S.
168), where a petition for a writ of prohibition to the Secretary of the Navy and
to a naval general court martial, to prohibit such court from trying a naval officer,
was specifically refused by the same court. More recently the same writ has been
refused in an Army case by a United States circuit court (U. 8. v. Maney, 61 F.
140). In a still more recent instance (Johnson v. Sayre (April 1895), 158 U. 8.
109) the Supreme Court, in denying relief to a naval court martial, declares,
generally, ‘The court martial having jurisdiction of the person and offense,” and
‘having acted within the scope of its legal powers, its decision and sentence cannot
be reviewed or set aside by the civil courts by writ of habeas corpus or otherwise.””

Returning now to the proposed Judicial Council, you will note that no term or
tenure is provided nor is there the requirement that the nominations be sub-
mitted to the Senate. Thus, these officers, for whom salaries of $17,500 and allow-
ances are provided, could be considered only as “inferior officers” under article
II, section 2, clause 2. They would serve ostensibly at the pleasure of the Presi-
dent. This appears to be a paradoxical proposal in view of the numerous Execu-
tive nominations received in the ordinary course of business of the Senate. (See,
for example, the Congressional Record (daily), January 27, 1949, pp. 622-658.)
Howerver, “Congress may by law vest the appointment of such inferior officers, as
they think proper, in the President alone,” and by article 67 Congress is asked
to do so.

That this proposed Judicial Council is merely another administrative agency,
as indicated earlier, rather than a “military supreme court” is indicated by the
commentary of the Committee on a Uniform Code of Military Justice. TLis com-
mentary reads:

“This article is new, although the concept of a final appeliate tribunal is not.
Proposed A. G. N. 39 (g) provides for a board of appeals, while A, W. 50 (a)
provides for a Judicial Council. Both of these tribunals, however, are within the
Department. The Judicial Council provided for in this article is established in
the National Military Establishment and is to review cases from all the armed
forces. The members are to be highly qualified civilians and the compensation
has been set to attract such persons.

“Automatic review before the Judicial Council is provided for all cases which
must be approved by the President. (See A. W. 71.) The Judge Advocate General
may direct that a case be reviewed by the Council, and an accused may request
review and will receive it where the Council finds good cause.

“The time limits specified in subdivision (c¢) are necessary to eliminate undue
delay in the execution of sentences.

“The Judicial Council takes action only with respect to matters of law. In this
it differs from the final appellate tribunals now set up in or proposed for the
departments. It may act only with respect to the findings and sentence as
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approved by the convening authority, If the Board of Review has set aside a
finding as against the weight of the evidence this decision cannot be reconsidered
by the Council. If, on the other hand, the Board has set a case aside because of
the improper introduction of evidence or because of other prejudicial error, the
Judicial Council may reverse if it finds there has been no such error.

“The Council shall affirm the findings and the sentence if it determines that,
with respect to the matters which it considers, there has been no error of law
which materially prejudices the substantial rights of the accused. (See art. 59,
commentary.) It may affirm so much of a finding of guilty as involves a finding
of guilty of a lesser included offense. (See art. 59.) The only action which the
Council may take with respect to the sentence is to determine whether or not it
is within legal limits.”

QUALIFICATIONS OF THE MEMRBERS OF THE JUDICIAL COUNCIL

Inasmuch as this is not a constitutional court or a part of the Federal judicial
system, as indicated earlier (see Altmayer v. Sunford (1945) 148 Fed. 161), and
inasmuch as Congress has this power to vest the appointment of “inferior officers”
in the President, it would appear that Congress could constitutionally provide
standards of quality for persons designated to fill the positions. In this case there
are two. Appointees shall be civilians and they shall have been admitted to prac-
tice before the bar of the Supreme Court. Without expressing an opinion as to
the legitimacy of these proposed qualifications, we raise, however, the question
of whether or not the jurisdiction sought to be conferred ought to be granted to
such “inferior” officers.

To cure this defect will necessitate the amendment of the bill so that members
will be appointed by the President, by and with the advice and consent of the
Senate. By thus hoisting these proposed positions out of the “inferior officer”
classification, the next question becomes, Of what force and effect are the two
proposed qualifications? Only a partial answer is found in the numerous acts
of Congress which have sought to prescribe qualifications. While these statutory
stipulations may have some merit in that they serve as a guide to the President
and also serve as advance notice of what Congress desires in the way of appointees
and what the Senate will approve, it is doubtful if such stipulations have any
binding legal significance. Notwithstanding a statute setting forth qualifications
for a position—and there are many—if the President nominates, the Senate
advises and consents thereto, and the nominee is duly cominissioned by the Presi-
dent, it may well be doubted seriously if the status of the officer commissioned
could be attacked collaterally in a manner which would effect his ouster from the
office.

WHY NOT USE CONSTITUTIONAL COURTS?

As Winthrop indicates, Congress has never made proceedings of courts martial
subject to direct review by Federal courts. He might have added that at ne time
in the history of the Federal judiciary have the lower courts been vested with all
the jurisdiction that the Constitution gives them the capacity to receive (Harris,
The Judicial Power of the United States, p. 91). Professor Harris points out
that during the debate on the bill which became the Judiciary Act of 1789 (1 Stat.
76) two general groups appeared. The Federalists or proconstitutionalists took
the view that Congress could not withhold from the courts the jurisdiction speci-
fied in article I1I. The other group, he states, consisted of extreme advocates
of States’ rights and opponents of the new Constitution who wished either to
confine the jurisdiction of the Federal courts’ within narrow limits or to refuse
to provide altogether for courts inferior to the Supreme Court and vest their
original jurisdiction in the State courts with only appellate jurisdiction vested
in the Supreme Court of the United States. Neither group prevailed in its views,
but the compromise reached was an express recognition by legislative construc-
tion of the theory of broad congressional power upon which the opponents of a
strong Federal judiciary based their contentions (pp. 87-8%). The act of 1789
is important for its omissions in certain instances. C'ongress failed altogether
to eonfer original jurisdiction upon the Federal courts in cases arising under
the Constitution, laws, and treaties of the United States. “Except for the brief
period between the enactment of the act of 1801 (2 Stat. 89) and its repeal in
1802 (2 Stat. 132), the lower Federal courts had no jurisdiction in that very
important group of cases involving a Federal question, and it was not until
1875 that they were vested with judicial power over such cases * * *7 (n. 90),
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Harris goes further to state that ever since this practical legislative construc-
tion of article III by the First Congress, the National Legislature has always
proceeded upon the asswmption that it had complete discretion to regulate and
restrain the jurisdiction, powers, and procedure of the lower Federal courts.
Congress has not been alone, he states, in this broad construction of its powers
relating to the organization, jurisdiction, and procedure of the lower Federal
judiciary. As early as 1799 the Supreme Court concurred in this view (p. 19,
citing Turner v. Bank of North Americe (1799), 4 Dall. 8).

Thus, while Congress could confer upon lower Federal courts jurisdiction with
regard to military and naval offenses, it has not done so.

OTHER PENUMBRAL AREAS

The government of the armed forces is not the only instance in which the
Congress can set up a judicial system outside the purview of article 111 of the
Constitution. Under article 1V, section 3. clause 2, Congress has “Power to
* * * ngke all needful Rules and Regulations respecting the Territory
% & * balonging to the United States.” TUnder this provision, even such rights
ag trial hy jury in criminal cases (Dowdell v, U, K, (1911), 211 U. 8. 325, 832) or
presentment or indictment by a grand jury (Ocampo v, U. S. (1914), 234 U. 8. 91)
were held to be statutory matters rather than constitutional rights when applied
to Territorial possessions.

SUMMATION

The foregoing indicates that the proposed Judicial Council (subject to the
infirmities noted) cannot be considered a part of the Federal judicial system
established under the authority of article III of the Constitution. It is more
properly within the designation of a military tribunal, appellate in character.
Generally speaking, military tribunals established under the authority of acts
of Congress are constitutional (Ex parte Reed (1879), 100 U. 8. 13, 21; Ez parte
Quirin (1942), 317 U. S. 1; and Application of Yamashita (1946), 327 U. S. 1),
Accordingly it would be possible to establish an appellate tribunal similar to that
proposed by articles 67,

Article 68 authorizes the President to direct the establishment of extra boards
of review and, in time of emergency, temporary Judicial Councils.

Article 69 authorizes the office of Judge Advocate General to review minor
sentences.

Article 70 authorizes the accused to have representation by counsel at appellate
reviews as well as the armed services.

Subdivision (a) of article 71, relating to the execution of sentence and the
suspension of sentence, raises an intriguing question as to intent. The subdvision
reads:

“(a) No court-martial extending to death or involving a general or flag officer
shall be executed until approved by the President. He shall approve the sentence
or such part, amount,. or counnuted form of the sentence as he sees fit and may
suspend the execution of the sentence or any part of the sentence as approved by
hiin, except a death sentence.” )

Numerous readings of the last clause stating that the President “* * * may
suspend the execution of the sentence or any purt of the sentence, as approved by
him, except a death sentence’ lead to the conclusion that this intends a limitation
on the constitutional powers of the President as President and as Commander in
('hief, The Constitution not only makes the President Commander in Chief (art.
2, sec. 2, clause 1), the same article grants te him “* * * Power to grant re-
prieves and pardons for offenses against the United States, except in cases of im-
peachment.” Now these court-martial cases are to be prosecuted in the name of
the United States. See proposed article 38, also A. W. 17. Accordingly, is this not
an attempt to control legislatively the pardoning power of the P’resident? (See
20 Op. Atty. ‘Gen, 668 27 Op, Atty. Gen. 178; Lo part Garland (1867) 71 U. 8.
333 ; and Taft, Our Chief Magistrate and His Powers (1925) p. 121.) If somnething
clse is intended by the proposed wording, then subdivision (a) should be changed
to convey that intention. If it is actually intended to limit the constitutional
power of the President, then we invite attention to the statement of Attorney
General Jeremiah 8, Black in his opinion concerning the memorial of Capt. M. C.
Meigs. He stated (9 Op. Atty. Gen. 462, 469) :

“* # » Congress is vested with legislative power ; the authority of the Presi-
dent is executive. Neither has a right to interfere with the functions of the other.
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fivery law is to be carried out so far as is consistent with the Constitution, and no
further. The sound part of it must be executed, and the vicious portion of it
suffered to drop. A legislative act is not to be treated as void merely because it is
coupled with an abortive attempt to usurp executive powers. It stands to reason
that if a condition, such as this is asserted to be, is void, it can have no effect what-
ever either upon the subject matter or upon other parts of the law to which it is
appended. To say that it is void, and yet of such force that it controls the opera-
tion of the statute in which it is found, is a contradiction in terms. As a rule of
constitutional interpretation, I think this is nowhere denied, and it agrees with all
the analogies of the law. The principle universally applied to public and private
grants is that where a grant is made upon an illegal condition the grant is absolute
and the condition void. It is as old as the Yar Books (2 Henry IV, 9) ; it is laid
down by Coke (Co. Litt., 206) ; the old reports are full of it (Rolls, Abr., 418; 2
Vent., 109) ; and no modern authority disputes it. You are therefore entirely
justified in treating this condition (if it be a condition) as if the paper on which
it is written were blank.”

Article 72 establishes the procedure for vacating a suspended sentence.

Article 73 permits a petition for a new trial within 1 year where the sentence
extends to death, dismissal, dishonorable or bad-conduct discharge, or to confine-
ment for more than 1 year.

Article 74 permits the Secretary, Under Secretary, or Assistant Secretary of the
department, or commanding officer designated by the Secretary to remit and
suspend unexecuted portions of sentences other than those approved by the Presi-
dent. An administrative form of discharge is authorized.

Article 75 relates to restoration to duty.

Article 76 seeks to foreclose any possible review by Federal courts. It reads:

“ART. 76. Finality of court-martial judgments.

“The appellate review of records of trial provided by this code, the proceedings,
findings, and sentences of courts-martial as approved, reviewed, or affirmed as
required by this code, and all Jismissals and discharges carried into execution
pursuant to sentences by courts-martial following approval, review, or affirmation
as required by this code, shall be final and conclusive, and orders publishing the
proceedings of courts-martial and all action taken pursuant to such proceedings
shall be binding upon all departments, courts, agencies, and officers of the United
States, subject only to action upon a petition for a new trial as provided in article
73 and to action by the Secretary of a Department as provided in article 74.”

This provision is substantially the same as A. W, 50 (h) as enacted by the
Eightieth Congress (U. 8. C., 10:1521). Considering Schitn v. Cox (1944) (139
', 24 971), Henry v. Hodges (1948), and Innes v. Orystal (1943) (131 F. 2d 576,
cert, denied, 319 U. 8. 755, rehearing denied 319 U. 8. 788}, the question of whether
og ngt 10Congress desires to completely foreclose review by Federal constitutional
courts.

Part X—Punitive atticles, includes articles 77 to 184 and will not be discussed
in this-memorandum.

Section 2 of the hill carries the savings clause. Section 3 states that no infer-
ence pt‘ legislative construction is to be drawn from the position of any article in
the b11.1 or by reason of the “catch lines.” Section 4 retains jurisdiction for crimes
committed prior to the enactment of this bill. Section 5 proposes an effective date
12 n1oqths after approval or on July 1, 1950, whichever is the later date.

Sﬁ(’tgon 6 carries technical amendments relating to residual articles of war

Nectlon 7 sets out the authority of naval officers after loss of vessel: the
authority of officers of separate arine organizations; the commanders’ duties
of example and cotrection: the requirement of divine service and reverent
behavior.

Section 8 prescribes the oath of enlistirent, Section 9 provides for the removal
to Federal district courts of all civil or criminal prosecutions commenced in
State cou.rts against personnel of the armed forces on account of activities arising
from their stdtus or duties. Section 10 relates to dismissal of officers; sections
11 and 12 carry certain amendments and repeals.

 Mention shotild be made of art. 140, which provides for the delegation and subdele-
gation by the President of all the authority so carefully granted hirgn in the preceding
articles. The constitutional question thus presented concerning the right to delegate a
gg;lﬂloggilpgunetion is ton involved to be discussed here if there is to be any limit at all to

890886 ()—-50-—64
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SUMMATION, B, 857

As indicated at the beginning, in appraising the system of military justice, the
emphasis must be on its actual operation rather than upon the relevant statutory
provision standing alone.

From the viewpoint of judicial proceedings, review in 8. 837 is provided ad
infinitum, but nowhete is there assurance that this maze of review will be for
any purpose other than to fix the record in such a mannper or to such an extent
that possible intervention by a constitutional court be precluded.

This brief should not be concluded without sume special attention to the opera-
tion of the Navy court-martial system, especially since most of the articles under
consideration seem to have been adopted from either the present Articles for the
Government of the Navy or the ‘‘proposed” Articles for the Government of the
Navy.

The Navy has not been subject to the volume of criticism that has befallen
the Army for three reasouns, FKirst, it is a smaller and more compact organiza-
tion; second, because of its smaller size, it could be more efficiently administered
from the legal standpoint; and third, its powers to execute, discharge and dismiss
offenders were not as broad as those granted the Army.

The present Articles for the Governent of the Navy were adopted, in the
mrain, in 1862. There have been no changes of significance since then. Thus, it
will be seen the situation is substantially different than that prevalling in the
Army where great reforms have been effected as late as 1948,

Unlike the Army, the Navy has not now, and never has had, a corps of lawyers.
Until the recent war it possessed a very small group of officers who were regular
line officers, but who had been sent to law schools. Most of them had never been
admitted to any bar outside of an officer's club. Of all the Judge Advocate Gen-
erals of the Navy not more than three have been graduates of law school admitted
to practice before the bar of any State of the Union after taking a bar examina-
tion. (During the war, most legal billets were tilled by Reserve officers called
for that purpose or by retired Regulurs who had had some legal training in the
past.) Hitherto, the practice was to send officers to sea for a tour of duty after
their “legal training.” After the sea tour was completed, they returned ashore for
3 years’ duty in a legal capacity. This rotating system, at the beginning of the
present war, forced the creation of the Office of the General Counse] of the Navy
Department to provide competent legal assistance in the Navy Department on
contract and procurement matters although the Judge Advocate General continued
to pretend that he wax the *“legal adviser” to the Secretary. The civilian office
still functions. In eftect, it causes two separate (and how distinct) offices to carry
on the legal work of the Navy.

Since the war, the Judge Advocate General has accepted sonre Reserve lawyers
in the Regular Navy in the evident hope of regaining some lost ground. How-
ever, the Navy continues to consider these lawyers as “specialists” and appar-
ently has no plans for intergrating them properly into their promotion system.
holding fast to the belief that a prerequisite to being the Judge Advocate General
is the training and experience necessary to command a battleship or a division of
destroyers.

The system presently in vogue is not changed in the proposed code. It is
earnestly hoped that Congress will amend the bill so as to set up in the Navy a
system similar to the Judge Advocate General’'s Corps in the Army. Such a
system at least insures that lawyers will do lawyers’ work. It will have the fur-
ther advantage of enabling lawyers, to some extent, to be promoted on their
ability as lawyers. They will work as lawyers at all times during their naval
career and thus furnish the Navy with a type of lawyer qualified to cope with
those outside the service and with whom they must deal in carrying out their
naval duties,

Consideration should be given to having only one Judge Advocate General of all
the armed forces, with deputies in the three branches. If we are going to have
unification, let’s have it.

Finally, the bill should be amended so as to provide that no discharge other
than one under honorable conditions shall be given except pursuant to sentence
of 4 court martial.

With kindest personal regards, I am,

Sincerely, :
Pat McCARRAN, Chairman.
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Senator Kerauver. If there is nothing else, the committee will stand
in recess until 2: 15 this afternoon.

(Whereupon, at 12:15 p. m., a recess was taken until 2:15 p. m. of
the same dayv.)

AFTERNOON BESSION

Present: Senators Kefauver, Morse, and Saltonstall,

Senator Kerauver. Colonel McElwee, we will be glad to hear from
you. Will you identify yourself and give us the benefit of your ex-
perience and information?

Colonel McELwEeE. Yes, sir.

Senator Kxrauver. Do you have a prepared copy?

Colonel McELwEE. 1 have a prepared copy to leave with the con-
mittee,

Senator Krrauver. It will be printed at this point in the record
unless you want to read it ?

Colonel McErLwee. I don’t think that is necessary because, in gen-
eral, I expect to cover more or less the same ground, perhaps in a little
more detail.

STATEMENT OF COL.V P. G. McELWEE, JUDGE ADVOCATE GENERAL
RESERVE

Colonel McELwee. I understood when I was coming up here they
wanted me to limit myself to 20 minutes so I shall try to cover the
woods instead of the trees.

First, vou perhaps want to know who I represent. I don’t represent
anyone. I just merely come here to give whatever benefit I can from
my experience.

I started out in 1940 as the staff judge advocate of the Second In-
fantry Division. I served in that capacity for approximately 1 year.
I wasthen staff judge advocate of the Fourth Corps for about 9 months
having supervision, over that period, of about 10 divisions. I then
went to north Africa where I was assistant staff judge advocate of the
North African Theater under General Eisenhower 1n charge of mili-
tary justice.

Then I was active for a period of 3 months when I was the staff
judge advocate of the service of supply of the north African theater.
[ became the staff judge advocate of the Seventh Army under General
Patch prior to the time we went to Italy and into southern France. I
served on with the Seventh Army through France into Germany a
total of about a year and then for 3 months, I think it was, I was the
staff judge advocate of the army of occupation of the western zone.

I then came back to the United States and Secretary Patterson put
me on the Clemency Board.

Senator Kerauver. So you are well qualified. What do you do now?

Colonel McELwek. I might say that I practiced law as a civilian for
19 years before I went into the military service in 1940. Subsequent
to coming out of the service around the first of January of 1946, I had
been a civilian lawyer. At the present time I am in the Solicitor’s
Office of the Veterans’ Administration.

I think my attitude—at least I evaluate my attitude—toward
things is as a civilian rather than a military man. I am past president
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of the Reserve Officers Association of Houston. Tex: 1f I might give:
my general view of this bill. as it is presented here, I think I could give
a homely illustration of the butcher who was presented some good lean
meat by one customer and another customer gives him some meat with
a lot of fat on it. He sticks it all into the grinder and he grinds it up
and it comes out hamburger and in that hamburger there is a lot of
lean meat and a lot of fat meat. To my mind, the proposed bill is just
a mess of fat meat stuck in with lean meat. I think that epitomizes a
a little bit better than I can with a lot of words my view of this thing.

T have had some knowledge of what happened after World War 1,
the changes of the Army, the progress the Army made, the improve-
ments in the Army after World War IT. I gave my two bits worth to
the committee when they had the Elston bill. and my feeling is the
improvements that were made, makes the Elston bill a very good work-
able bill. Perhaps there might be some other improvements made in
that bill, but on the whole I think it is very good and they are very sig-
nal improvements.

On the other hand, it has been a matter of history that there has been
practically no improvement in the Navy practice, the Navy procedure
dating back to the Civil War, There have been some minor amend-
ments but nothing of practical importance. T think there is an awful
lot of thought on the Navy side. My idea of this is it is wrong to
come in and drop it into a vat and tear it up and grind it up and let it
come out at the other end.

The idea behind it is unitication. We have unified this and unified
that. As I see this thing they don’t actually propose to unify any-
thing. They are going to have something which on its face is a unified
bill, but vou are going to have a separate set of regulations for the
Navy, and a separate set of regulations for the Army, and when you get
through the thing will be administered as a separate and distinct set.
That being the case, why is it necessary for the unification?

Senator SarroxNsTarn, Mr. Chairman, I am interrupting; T will try
not to do it more than once.

Isn’t the whole theory of this thing, of course. that you have to have
a different administration on a ship than you have in a desert, we will
say, but it all comes together at the top under the general policies that
are enunciated by this civilian appeal board just like the United States
Supreme Court? It metes out general policies. whether it be Tennes-
see, Oregon, or Massachusetts.

Colonel McELwEE. Senator Saltonstall, that is on the theory that
vou have this appeal board of civilians, In line with that, which I
personally disagree with, I am opposed to that idea of having this
group of civilians as the top supreme court. I intend to cover that at
a later time—1I might as well cover that now, since it is mentioned.

In my experience during the entire past war, I never knew of a single
ease which was mishandled, or handled improperly, in the board of
review, or the Judge Advocate General’s Office. In other words, in
that high echelon there may have been some case where they made
errors that I didn’t know about, but if we did, it was a very rare
case and I know of none. My experience was that our difficulties
arose with the line commanders being unwilling to follow the policies
that the Judge Advocate General wanted. In other words, it is along
the line of the testimony of the witness this morning. It came from
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the line commanders, not from the Judge Advocate General’s Office,
not from the board of review, not from the appellate board. From
past experience I see no reason to take it out of their hands because
of what thev did.

Tu other words, the criticisms were things over which they had no
power. Now the Elston bill has given them those powers and 1 think
they should have them.

I don’t think that many of the miscarriages which occurred of the
arbitrary attitude of line commanders, which did occur in the war,
will not occur now because the Elston bill has authorized those higher
echelons of appeal to remedy the situation. For that reason, I see no
necessity for changing.

Now there is an additional reason which I think is a matter of im-
portance. Young men are going into the Army. They are trying
to get yvoung lawyers of high caliber to go into the Judge Advocate
General’s Corps. If vou were to get the kind of lawyers that we should
have to properiy administer this thing, they should. have a right some
day to look down the line to the chance of getting to be a general.
There are only the Judge Advocate General, his assistant, who are au-
thorized to be generals, plus the three members on this Judicial Coun-
¢il. Now, there ave three jobs that the young lawyer can go in there
and look forward with hopes of some day getting to be a general. In
other words, it is a thing of importance to the corps as a matter of the
future and if 1 thought that that Judicial Council

Senator KEraUuver. You are talking about the Court of Military
Appeals?

Colonel McEvwege. The Court of Military Appeals, at the present
time the Judicial Council, occupies the counterpart of that position
and at the present time these young men can look forward some day
with the hope of being on that Council. Now, if T thought for one
minute that the members of that Council would take the arbitrary
positions that I have seen taken by line commanders, T would say.
“Have the civilians.” but I have never found that in any single instance
in my entire experience in the Judge Advocate General’s Department.

Senator Morse. Isn’t it also true that arbitrary action is not neces-
sarily limited to military men? That is a human factor and you may
get civilians who are arbitrary.

Colonel McErwge. You find that in the District of Columbia.

Now, I would like to go back and point out a few things that in-
volved me personally. Those things point up these things that we
have been talking about.

When I was the staff judge advocate of the Seventh Army. I made
recomniendations from time to time in regard to cases which should be
tried or should not be tried, and after the cases were tried in regard to
the appropriateness of the sentences. I also made recommendations
in regard to the personnel on the courts. Now, we had an unfortunate
situation there that bore upon me personally: It bears on what the
witnesses were testifving about this morning.

I almost invariably differed from the chief of staff. He almost
invariably differed from me. In fact, on one or twe occasions he tried
to get the commanding general to replace me with somebody who
would agree with him. The commanding general for some reason
saw fit to usually follow my recommendations. I was satisfactory to




124 UNIFORM CODE OF MILITARY JUSTICE

the commanding general. Some things were very unpleasant, month
after month working under my direct superior who was the chief of
staff and I had to submit all of my work to him first.

He would get me over to the office and give me a kind of bawling
out that I never received in my life, the way I wouldn’t talk to a Negro
in my town of Houston, Tex., because of my recommendation. When
I wouldn’t change them he would get mad and he would take them to
the general and sometimes he got the general to follow his advice.

When I would select personnel on the courts who I thought were
fair, he wouldn’t approve them and he would pick personnel who I
thought were definitely unfair,

When I would recommend that a case not be tried he would get mad
and want to try it and sometimes he would get the general to try it.
Now the result of all this—we were talking this morning about effi-
ciency reports—about these things that they can do to you. I men-
tion these things because they involved me personally, because they
bear on that subject. I wouldn’t bend to his will.

As a consequence, although I had been in the service for about 4 years
with an unbroken line of efficiency ratings of “superior,” for the first
time that he got an opportunity I got a “very satisfactory” efficiency
report. ‘

Now, that means this: In a higher echelon, say an Army or a court,
the head stafl officers. as a matter of custom, are expected to receive
“superior.” The reason for that is that if they aren’t superior, there
are plenty of officers in the command who are entitled to occupy that
higher position. Consequently, for the chief of staff to give me a “very
satisfactory,” not an “excellent,” but a ‘“very satisfactory” efficiency
report was to say I was far less capable than a corps or a division judge
advocate down below us who should be, in his opinion, up there and
yet my general disagrees with him, but my chief of staff makes out
my efficiency report.

Now, as soon as he left the next chief of staff put me back to
“superior,” which gives an idea of who was right and who was wrong.
That was one experience,

Senator Kerauver. Make your experiences relate to the legislation
under consideration, will you?

Colonel McELwre. I beg your pardon?

Senator Kerauver. Relate vour experiences to the legislation.

Colonel McEvLwee. The point I have in mind is this business of
whether you are under the Judge Advocate General, under his control,
and whether it is the Judge Advocate General that appoints up to the
office, whether he gives you your efficiency report, or whether that
efficiency report or whether your appointment is due to the line com-
manders with which you serve. That is the phase of it that relates
to it.

Now, along the same line, I will mention this as another way they
can hold over you—-

Senator Kerauver. It has been remedied by the Elston bill, hasn’t
it?

Colonel McEvwrr. The Elston bill, yes; but not by this bill. This
bill changes it. This bill puts it back to where it was. This bill puts
it back under the head of the line commanders, but even under the
Elston bill the line still handles your eficiency report. A couple of
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witnesses this morning were in error when they made their statements.
The G-1 still handles your efliciency report under the Elston bill.
They are doing it day after day. I have personal knowledge of it.

Now, another way they control you, or attempt to, is the Army has
control of giving out all of the decorations. My chief of staff would
not permit me, the only staff officer in our headquarters, to receive any
decoration whatsoever during the entire time they were there. The
day before he left he called me over to his office and put a Bronze Star
on me. I was quite astounded and went back to talk to.G-1 about it.
I said, “I guess the old man has repented.” He said, “Don’t kid your-
self. He isleaving tomorrow, and he called me in and said, “You get a
Bronze Star to cover the entire period you were with the Seventh
Army,” o you couldn’t get anything else. That was the way they
can control you or try to if they don’t bend you to their will. I testi-
fied not quite in that detail previously but I thought since these mat-
ters were mentioned this morning I would go mto that. I didn’t
intend to, in the first place.

I think I covered in my preliminary statement the general effect.
Tu other words, I consider the bill as drawn as a backward step to the
Army although a very forward step for the Navy. I think, however,
that it can be done. I will say it can be done in a unified bill but not
in this bill. In other words, you would have to rework this whole
thing over again in order to accomplish that purpose in the unified
hill, because there are so many things that I consider improper in this
bill. T would just chuck the whole thing out the window and start
again if you wanted to have a unified bill. My own idea is the most
logical thing to do is bring the Navy up to where they should be and
then spend some time, if they want to, working on the unified bill.

I want to mention one of the things now which I consider of vital
importance based on experience, and that is the matter of this business
of having a law member as a member of the court. I sat as a law
member in many cases. I have also talked to the members of the
courts, president, other members of court from time to time when I
saw a court go haywire on some case, come up with a screwy decision—
vou couldn’t understand it—and I would go and talk to a member of
the court afterward not as to how he voted but just why. I found
frequently the miscarriages that take place were due to the fact that
they did not have some experienced law member on the court. Now,
as a law menmber, I have sat in court, and I have seen this happen. A
court would vote “not guilty”™—that is, not enough guilty—which
would result in acquittal. The president would say, “Open the court
and get ready to announce the sentence,” not having it occur to him
that there is such a thing such as “lesser included offense,” so that when
vou vote “not guilty as charged,” the next thing is this lesser included
offense involved for which they are guilty. That is the way the thing
is handled in closed session. He has overlooked that. T remember
two trials where an acquittal would have been announced where I re-
minded them that they had the lesser included offense and they went
back and voted and found him guilty. Now. there would have been a
miscarriage of justice if you hadn’t had a law member with just a
little bit of knowledge of a matter which should have been known by
every member of the court, but we had a quickly raised Army here
and we had a lot of people and there wasn’t a single man there who
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was a Regular officer who had had that year of training. They
weren’t familiar with it and that would have happened.

Now, in other cases, I remember particularly a case of a soldier
stealing a jeep. We had trouble with them stealing jeeps. They were
trying to stop it and they caught this fellow red-handed. He made
an unsworn statement in his own behalf in which he had admitted that
he took this car but he had given certain explanations about a girl
he had and that others were all doing the same thing and he didn’t
see why he shouldn’t get off. When we got through with that case,
the first vote was 6 to 3—it was 5 to 4—which would result in acquittal.
It happened that I was president of the court as well as law member
at that time and perhaps one without experience wouldn’t have done
the same thing: I said “Now look, I am not going to accept that vote.
I am going to have you vote again and let’s talk this case over. This
boy admits taking this car and he is not charged with larcency, he is
only charged with wrongful taking of it and carrying it away. Is
there anybody here who doesn’t think he took it? He said himself
that he took it.” One fellow spoke “They are stealing cars all around
here. Why should we hold this fellow when cars are all being stolen #”
I said, “I would like to find out how the commanding general could
enforce discipline unless we found him guilty. When the fellow
admits he took it how could we do other than find him guilty?” I
just mentioned a couple of examples. I have seen it happen time and
again. I never once ever tried to persuade a member of the court to
change his vote from the way he felt or I felt. I never made a state-
ment of law as to what was the law without quoting the manual. I
would take the manual—the court manual and open it up and say
“The manual saysso and so.” I would read the manual on the law.

Senator KeFatver. Colonel McElwee, that provision is in this bill
and you approve of it?

Colonel McELwEE. In the proposed bill you only have a law offi-
cer and he doesn’t sit on the court. He doesn’t have anything to say.
The court closes and leaves him outside and he isn’t there to see whether
they are going off on a tangent and hold them back on the track. I
consider that one of the most important things in this bill.

Senator Kerauver. Well, he advises the court.

Colonel McELwee. He advises beforehand and gives them instrue-
tions and they handle it very similar to a judge in the trial of a civil
case.

Senator Keravver. Then you think he should have a right to vote?

Colonel McErwee. T think he should be a member and I think it is
one of the most important things in military justice. I have never
known of a case where there has been a miscarriage of justice through
the action of the Jaw member and I have known of many where they
have been prevented.

There is a provision in there that specifically says that he shall
not vote.

Senator Keratvver. Colonel McElwee, I don’t want to rush you, but
you see we have a lot of witnesses here, so if you will tell us what things

ou like about this bill and what you don’t like about it.

Colonel McErLwzr. T told you the main things I don’t like now and
I would like to mention one thing since time is short and let me find
that—I have article 104 and 106 marked here: The one is in regard
to aiding the enemy and the other is in regard to spies.
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Now, I am mentioning this from the point of view of showing what
I think is a rather careless or perhaps not careless but unenlightened
consideration of the way all these things have been prepared in these
articles, the punitive articles. I wouldn’t try to cover any except these
two. If you will notice they are 104 and 106 starts out “Any person
who does so and so.” The others all start out like 107 “Any person,
subject to this code.” Now, the difference there in 106 and 104 is
“Any person.” Now under 104 and 106 any civilian—my wife, my
son, anyone you know in the United States—can be tried by a military
commission. You will note at the bottom “before any court-martial
or military commission for the things mentioned.” This first one there
is “Anyone aiding the enemy.” Anyone who aids or communicates
or has intercourse with an enemy—suppose some mother writes to her
son who is in a foreign army? She is subject to a trial before a
military commission where they can put in any kind of hearsay testi-
mony or do anything they darn please. Now there is a case in the
Supreme Court of the United States of Ex Parte Milligan which is in
the eighteenth lawyers edition where a very important constitutional
matter was announced that was that civilians could not be tried in the
United States when the courts were open. That trial was by a military
commission, but at that time there wasn’t any act of Congress vesting
in a military commission the power to try that case.

Section 104 and section 106 vests in that military commission the
power to try that case and under the way these articles are drawn,
Ex parte Milligan goes out the window and any civilian, if, under
106, goes back to a defense plant at night looking for his eyeglasses
or his pocketbook and he is found as they say lurking in the defense
plant, he could be tried by a military commission even though the
courts of the United States are open and he is a civilian.

Now, I think they are much too broad, the way they have increased
the powers and authorities here, are much too broad. I could spend
quite & bit of time in the discussion of the different punitive articles
of war, but those two there I consider to be very dangerous and they
just throw a decision of the United States Supreme Court right out
the window.

I have not attempted to go into this thing in detail, but generally
speaking, I think it would be advisable to refuse this bill, not to pass
this bill, and go to work on correcting the Navy’s practice and proce-
dure. If then it is desired to have a unified system, then let’s get to-
gether with the Judge Advocate General of the Army having his share
and the Judge Advocate General of the Navy, which they didn’t do in
this case, and let them all get together and unify it in an orderly man-
ner, not by some group that doesn’t have the advice of the Judge Advo-
cate General of the Army or the Judge Advocate General of the Navy
or the Judge Advocate General of the Air Force.

Senator Krrauver. Any questions?

Senator SavToNsTALL. No questions.

Senator Morse. Do vou accept any of the recommendations of the
American Bar Association?

Colonel McELwEE. Yes; many of them, in fact I go along with
nearly all of them. I haven't read them. I don’t know how they
stand on this Judicial Council. Personally I feel it wise to have that
in the military more than anyone else. Most everybody has been
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against it. It makes a difference to my view and I still think it should
be in military hands.

Senator Morse. That is all.

Senator Kerauver. Thank vou, Colonel McElwee,

Colonel Wiener?

Mr. WieNER. Yes, sir.

Senator Kerauver. How long will your statement take !

Mr. Wr g, Colonel Galusha said 45 minutes.

Senatoi . <FAUVER. Forty-five minutes?

Mr, Wiex'R. I can cut it down. I have very careful notes, Mr.
Chairman.

Senator Kerauver. If you can make your statement in 20 minutes,
we have a lot of people here who have waited over to testify this after-
noon. We would like to include all of the witnesses who were sched-
uled here today and I want you to make your points fully, but try
not to get into any extraneous matters.

Mr. Wiener. 1 won’t digress.

Serator Kxrauver. Will you identify yourself?

STATEMENT OF FREDERICK BERNAYS WIENER

My, WieNer. My name is Frederick Bernays Wiener. I am a prac-
ticing lawyer in Washington, a member of the firm of Keenan, Kanfer,
Wiener & Murphy. Mr. Joseph B. Keenan is my senior partner.
Prior to returning to private practice I have been in the Solicitor Gen-
eral’s office for some 3 years. DBefore that time I was in the Army
the better part of 5 years. I wasoriginally commissioned in the Judge
Advocate General Reserve in 1936 and went on extended active duty
in March 1941. Almost immediately thereafter I went down to Trin-
idad as the judge advocate of the Trinidad sector and base command.
I was there until September 1942, and then back to Washington for a
tour of duty in the Judge Advocate General’s Office, then 3 months
with the War Department General Staff, and then out to the South
Pacific where I was successively judge advocate of the first island
command on New Caledonia, the forward area on Guadalcanal, the
Thirteenth Air Force on (Guadalcanal, and then I was ordered back
to the United States Military Mission to the U. S. 8. R. as judge advo-
cate and legal adviser, but I never got beyond Miami Beach because
the U. S. S. R. did not see fit to grant me a visa, which I think helps me
on some of the inquiries that might be made.

When they finally revoked those orders, I was on duty in the Judge
Advocate General's Office again, but by that time T learned the tech-
nique of getting out of Washington. I joined the headquarters of
the Tenth Army in December 1944 on Hawaii, made the invasion of
Okinawa with them on the 1st of April 1945, and was with the mili-
tary government on Okinawa until the end of June after the island
was secure and then I was hospitalized back.

Senator Kerauver. You are representing yourself?

Mr. Wiener. I am carrying no torch.

Senator Krrauver. Tell us what you think about the problems.

Mr. WieNer. There are three bad features in the bill: The bill as a
whole, I think, is a good bill. I think it is time for unification be-
cause I was with a mixed unit. A mixed unit such as we had on
Okinawa with two systems of discipline just doesn't work. There
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are three bad features in the bill: One won’t work in time of peace;
one won’t work in time of war; and there is one that won’t work in
peace or war. I will take them 1n reverse order.

The one that won’t work at any time is taking the law member off
the court and not permitting him to vote and not going into closed
session, that is artrcle 26 (b), article 39, and article 51 (c). Now,
even if T hadn’t known by whom this bill was drafted, I would have
been positive it hadn’t been written by anybody who ever sat on a
court. That doesn’t mean that T haven’t got a warm affection for my
old professor, Eddie Morgan.

( Off the record.)

Mr. Wiexer. As I say, I have a very warm and deep regard and
affection for Eddie Morgan, and I have had for years, but he has
never in his life sat on a court martial and neither did his principal
assistant, my very learned friend, Mr. Larkin, because people who have
sat on courts martial and people who had been close to the business
of reviewing the errors of courts martial would never have undertaken
the removal of the one trained person off the court because after all,
Myr. Chairman, and gentlemen, I have studied the hearings after the
last war and I have studied the hearings after this war and T had a
lot of experience in the field. And I know that the basic difficulty
with wartime military justice in both wars was the shortage of trained
personnel. The difficulties were bred of ignorance, not of original
sin. People were just promoted too fast to absorb either judgment
or wisdom, or both.

The people with experience on courts who had had peacetime ex-
perience were unavailable, and the people who were taken in through
OCS, who had to learn how to fire missiles more lethal than the Man-
ual for Courts Martial. So, running military justice during the war
was a case of the halt leading the lame and a case of the one-eye lording
it over the blind.

Now, many times that I have been the staff judge advocate, I was
the only lawyer on an island which had thousands of troops and I
used to hold my breath until the records would come back to see if
there wasn’t some tremendous error born of ignorance.

Now, the great step forward in the Elston bill, or T should call it,
out of deference to this side of the Capitol, the Kem amendment,
the great step forward of the system that went into effect this February
was the mandatory provision of the law that a member of the general
court had to be a lawyer. He couldn’t be a cavalryman any more.
I certainly applauded that. It would have saved me an awful lot of
grief during the war. Now, just when you have got the law member
on the court, you got him functioning properly, this bill proposes
to take him off that. I submit with deference this is wrong for at
least three reasons.

In the first place there is the erroneous analogy to a judge and jury
because the law officer has not got the functions or the powers of a
trial judge. In other words, you are getting a jury trial but without
the safeguards of a jury trial.,

Iii the second place, you are transplanting a foreign institution.
Now in the British system for the peacetime general court, they would
have a judge advocate who was a civilian barrister and he would sit
there in wig and gown and instruct the military members of the court
martial. He wasn’t an officer. That may have been a good reason
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why he shouldn’t sit with the court. Now it is true that the British
in wartime didn’t have that kind of fancy paraphernalia. They
couldn’t do it in the field. We never had that tradition. Our law
member has always been an officer of the Army and I submit there is no
reason to take him away.

In the third place, you would introduce into it just an awful lot of
flyspecking. This bill makes him state the elements of offenses, not
anything more, not a full charge, the elements of offenses, those are
printed in the manual. You have got those now. All you do is in-
crease the possibility of error and finally you take away this man, this
trained lawyer just at the time when he is needed most. Now every
person, every officer, who has ever served as law member, and I acted
in that capacity once or twice, knows the counsel. the help that a
trained lawyer on that court, a trained impartial unbiased lawyer sit-
ting as law member on that court, can give the lay members of the
tribunal. I venture to say also that every conscientious line officer
knows the help that a law member can give.

Now, I never was law member on a court at which I wasn't presi-
dent when the president of the court didn’t turn to me and say, “Judge,
I am awfully glad you are here, you can help us.”

Now, I think that the reason the law member was taken off the court,
and I say this with great deference to the judgment of those who dif-
fer with me on this, the people who drafted this bill just didn’t have
that experience and I think this is a definitely retrograde step and
the only beneficiary would be the guilty man who would profit by
errors. Now that is the part which I submit wouldn't work at any
time.

Now there is a part that won't work in time of peace and I
expect to document my apparently dogmatic statement and that is the
provision of article 27 (b) 1, making mandatory the requirement that
the trial counsel and the defense counsel of general courts martial,
that is page 25, Mr. Chairman, that the trial counsel and defense coun-
sel of general courts must be lawyers at all times. Now at the present
time under the provisions of the Kem-Elston bill, in the Army, they
should be lawyers if available and if the prosecutor, the judge, is a
lawyer, then the defense counsel must be a lawyer. Now that is work-
able and it is fair. I will agree that in time of war vou should have
Jawyers. Lawyers are proverbially a dime a dozen in time of war.
You ought to use their skills to try the cases and relieve the combat
people of those details. I think one of the greatest personnel mis-
takes in the United States Army during the war was to try to run
the system of military justice on the peacetime basis of having combat
personnel handle it in addition to other duties.

Now, in time of peace, vou have officers, line officers, who are really
thoroughly trained in the book. I have known such officers with whom
I wouldn’t argue on a point of law because they had that rigorous and
intensive training. But in time of war they weren’t available for
that type of duty.

But in time of peace it is different. In the first place it isn’t neces-
sary and in the second place you can’t meet the requirements and I
will take up both those points. I don’t think it is necessary—and I
say that as a matter of experience—it isn’t necessary to have lawyers
on hoth sides of a general court-martial case for a simple desertion such
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as 6 months A. W. O. L. which you prove just through the morning re-
port, or a simple case of disobedience of the lawful order of a com-
missioned officer, or the simple case of barrack-room larceny. In
the British possessions they try those cases in the police courts. The
Eolice officers, sometimes the police sergeants, prosecute. Our Army

as got along for 170 years without having lawyers on both sides of
general courts in time of peace.

Now secondly, it isn’t possible to meet that requirement. Last
summer, I served a tour of duty with the Personnel and Administra-
tion Division of the General Staff of the United States Army, and
one of my assignments was to study the personnel inmplementation
of the Elston bill about getting lawyers. The conclusion I arrived
at after going into all the data was that you just cannot get sufficient
lawyers In peacetime. It is not a sufficiently attractive career by
comparison with other public service legal careers. Now, you took
their pay, vou cut the Army lawyer’s pay, the service lawyer’s pay, at
the beginning of this year. You gave them a single promotion list,
true, but that doesn’t give them any faster promotion. Then you are
up against the question on this coramittee: Is that going to be the
wisest expenditure of the national defense dollar? At page 1174 of
the House hearing, there are statements that for the Army to comply
with the provisions of the bill as it now stands it will need 307 addi-
tional lawyers.

The Air Force will need 476 additional lawyers. There is no state-
ment about the Navy, but at least 800 additional lawyers will be re-
quired to make this hill workable. So that never mind about filling
up the divisions and forget about expanding the 48-group Air Force
to the 70-group Air Force, first we have got to get lawyers. Now,
it may be that some people have suggested that the ordinary desertion
case shouldn’t be tried by general court martial, but if that is the
view of the Congress, you ought to do that frankly and come out and
say that and not go around the back door by making it impossible
by not providing lawyers.

Another thing, this bill has never been subjected to a staff study
by any of the three services. Neither, the General Staff of the Army,
or the air staff of the Air Force, or whatever the equivalent is in the
Navy, ever got a real look at this bill and those people weren’t asked
and the Judge Advocates General weren’t asked, so that this bill was
drafted—gentlemen, it would be nice to have lawyers, but nobody
inquired whether the lawyers are available, whether the money is
there for lawyers. They just went out and wrote a bill and I think
I am pretty safe in predicting that if this bill is ever enacted in this
form, you are going to have to amend it because you just can’t run
general courts martial in three services with these requirements for
lawyers.

Now the part that won’t work in time of war——

Senator Krrauver. Before vou leave this part that won’t work in
time of peace, would you make any differentiation as to the types of
i)ﬁ'enses rgha‘c should have lawyers, judge advocates general, and defense
awyers?

Mr. WieNEr. Yes, sir; I would say this on the basis of my own expe-
rience as staff judge advocate: I assume that the provisions of the
Elston bill remain in effect, namely, that if you have a lawyer for the
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prosecution, you have got to have one for the defense. There are a
number of complicated cases which should not, except in the rarest
circumstances, be tried without a lawyer. I would say every time you
try a case of homicide you ought to have alawyer. Every time you try
a complicated embezzlement such as a PX shortage, you have got to
have a lawyer. Every time you have an offense against the civil
population which is going to have internatiohal reverberations you
ought to have a lawyer trying the case.

But the simple cases of the morning-report desertions, the petty
larcenies, the stmple disobedience, and others, the open and shut cases,
and embezzlement—embezzlement is easier now because embezzlement
and larceny have been made one offense under the Elston bill, thus
plugging up that great loophole—*“not guilty” by matching the staff
judge advocate’s guess against the board of review’s guess, and the em-
bezzler gets off. T think that is definitely the task of the staff judge
advocate who reviews the papers before trial and recommends trial to
see that on the simple cases you don’t tie up legal talent, and on the
really difficult cases, the serious cases, the complicated cases, you do
have lawyers to try them. But these simiple cases, gentlemen, it isn’t
necessary to have lawyers to try a simple desertion case.

I can conceive of very complicated desertion cases. But the ordi-
nary morning-report case, you don’t need a lawyer for prosecution or
defense, particularly when under the Elston bill you have a law mem-
ber, who 1s a lawyer, on the court to keep out incompetent evidence.

Senator SavronstarL. How would you insert a provision to clarify
that in this bill? Would you leave it to the commanding general who
makes the appointment?

Mr. WiexNer. Very simply, Senator Saltonstall, I would use the lan-
guage of the Elston bill and put in “if available.” That is all you
havetodo. There are a lot of cases when it seems lawyers are unavail-
able, and then it is left to the judgment of the man on the spot. If you
have lawyers—after all, speaking as a staff judge advocate, if I had
two lawyers when I was with the Thirteenth Air Force and I could find
two lawyers for prosecution and defense, I would use them. It wasse
much easier. I didn’t have to hold their hands.

If I didn’t have them, that was too bad. But now at least they have
a law member, and in time of war, I will agree, all these general court
cases ought to be tried by lawyers.

Gentlemen, are you going to appropriate money for 800 lawyers for
the Army and Air Force, plus I don’t know how many hundred for
the Navy to run this bill so that there shall be lawyers on each side of
the general court case?

Now, I come to the Court of Military Appeals and I am calling it
that because Colonel Galusha suggested I discuss the provisions as they
are written in H. R. 4080. I don’t think that will work in time of war
for several reasons. That is article 67, Mr. Chairman, and I think it
be%ins on page 54,

don’t think that will work in time of war for several reasons: In
the first place by providing for the appointment of civilians, you prac-
tically guarantee that vou get people who won’t know about what
they have got to decide because they have no background for wartime
military offenses.

I mean if you have larceny or murder, it is the same in the Army
and in the peacetime population and the fine points of desertion can
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be picked up by anyone who is a competent lawyer. There is no
mystery about that. But when you deal with military offenses, let’s
consider the case of Gen. Fitz-John Porter at the Second Battle of Bull
Run, or perhaps for the benefit of the chairman, the Second Battle of
Manassas.

Senator Kerauver. We are always very proud of those two battles.

Mr. Wiever. Yes, and being somewhat of a Yankee myself, for Civil
War purposes—they tried Gen. Fitz-John Porter and now what pe-
culiar competence have civilians got to deal with the problem that
was presented in the case of Gen. Fitz-John Porter? Take the Pearl
Harbor case, what special competence would civilians have had to
pass on that? It was significant on the Pearl Harbor investigating
committee they had a civilian as chairman, but the committee was
composed of military men, and I can think and you gentlemen can,
too, of many similar matters which would properly be the subject
of trial by court martial.

Senator Morse. Isn’t that one of the most important points that
needs to be emphasized? All this civilian criticism of military jus-
tice because it doesn’t make sufficient use of civilian personnel, that
answer is to be found in the fact that you are dealing here with a
specialty that requires a special conditionin¥ to do the job based
upon experience. Unless they have the military experience, they
cannot begin to administer justice within the Army.

Mr. Wiener. May I expand on that?

Senator Morse. Do you agree with me that Army officers have been
too inclined to run away from that for fear that they might antagonize
the civilians rather than to come out flat-footedly in support of the
proposition that in most of your offenses in the military that they
clearly involve noncivilian problems in regard to which civilian jus-
tice is not analogous? Am I right or wrong about it?

Mr. Wiener. I think you are absolutely right, if T may elaborate
on that. The ordinary civilian—and when I say civilian I am going to
mention a little later along that I deprecate the division of our citizens
into civilian and military, because we are all citizens and sometimes we
are in uniform and sometimes not—I think the important thing is not
so much status, but experience. Now the British have a judge advocate
general, one man, for their army and air forces, a civilian, but they
also pick a man with military background.

Where you have civilians you undoubtedly have people constantly
coming in and saying. “My poor Johnnie went a. w. 0. 1. for 8 days, and
they gave him 40 years.” Well, if Johnnie goes a. w. 0. 1. from that nice
country club at Fort Myers for 3 days in time of peace and they give
him 40 years, somebody ought to be put in St. Elizabeths. But if John-
nieis a. w. 0. 1. 3 days when his unit is sailing overseas and his buddies
are going out to be killed and maimed, then I think 40 years may not be
enough.

Now, how can a person without military experience evaluate that
kind of offense? How can he evaluate misbehavior before the enemy ?
How can he evaluate refusal to go on a mission?

We had that problem in the World War. An airman, a brave boy,
but he finally got to the cracking point, ond said, “This is my twenty-
fifth mission and I'm not going.” He was in England and the target
was in Germany, a thousand miles away. Was he guilty of misbe-
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havior before the enemy in England? Well, two branch offices of the
Judge Advocate General disagreed.

I had that problem. I was faced with that problem when I was with
the Thirteenth Air Force. I don’t claim to be anything of a hero. I
was faced with the problem. How can I—sitting where lawyers sit—
how was I fit to evaluate the motives and the emotions of a man who
had gone on 24 missions and then refused to go on the twenty-fifth?
Well, I was spared any further testing of my moral stamina because
the case never arose before I was relieved.

I submit it is simply absurd to say that civilians are better able to
evaluate those things than lawyers.

There is nothing in this bill which requires the experience, and I
don’t think it is. Mr. Chairman and gentlemen, a question whether a
Reserve officer who has a basically civilian status 1s to be deemed so
contaminated by the fact he has worn the uniform and is willing
to wear it again that he would be ineligible.

Now, further, I think the way this bill is drawn by putting the
emphasis on civilian, civilian leadership for a system of military
justice, is simply grist for the party mill because it drives a wedge
between the citizens in uniform and out of uniform and it panders
to those who talk about the mythical thing, “the military mind.” I
don’t think there is any such a thing.

There are able men in the military and there are others. It is true
of all professions—in fact, in a self-respecting democracy every able-
bodied citizen sometime or other puts on a uniform.

Justice Holmes used to say, that going to war was an experience
everyone had to face. Take our Mr. Stimson, Secretary of War, Sec-
retary of State, and Secretary of War again he was a Field Artillery
colonel. George Marshall was an outstanding military leader and
became Secretary of State. Winston Churchill was a battalion com-
mander.

After all now, under existing law and under this bill you still have
a civilian President or Secretary, I submit it is utterly and demon-
stratively unsound to put the capstone of the system of military jus-
tice into the hands of people who haven’t even had the experience.

Now, it is said, “We have to get confidence, we have to let the citi-
zens have confidence in our system of military justice.” Who should
have the confidence? The deserters who ran away or the vast ma-
jority of decent law-abiding folks who did their duty and faced death
unafraid.

I know there are a lot of complaints of improper convictions. I have
no doubt there are a few such. There are a few such in every system,
but I also would like to call attention to one fundamental truth that
Alexander Pope phrased more than two centuries ago: “No rogue e’er
felt the halter draw with good opinion of the law.”

Now, Mr. Chairman, you have been very generocus with time, and
there is one thing I would like to put in the record. It is part of an
article that covers two points: The nature of an army and wherein it
differs from a civilian society; and the objects of military law and
how they differ from the objects of civil law.

Senator Kerauver. Without objection, it will be included in the
record following your statement.

Senator Saltonstall, are there any questions?
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Senator SaLToxsrarr. I would like to ask this one question : If you
eliminate this court of civilian appeals, I am not familiar with this,
how or where would you propose to put the final appeal ?

Mr. WieNer. Ithink the system that is now in effect in the Army and
the Kem-Elston bill is an admirable system except for two slight
changes which I will mention in a minute: One of the best things
about the Kem-Elston bill is that it takes the confirmation power in
officer cases, that is the ordinary run of officer cases, out of the White
House. Because, gentlemen, the statistics show, and I have gone
through the statistics, I have gone through all the War Department
general court martial orders for the First World War and Second
World War.

In the Second World War military justice in officer cases pretty well
broke down at the White House because there was always “My poor
boy, and so forth.” There was too much room for sympathy at the
expense of discipline of the Army and the result was: Here 1s Lieu-
tenant Doaks who went out and got drunk and passed the very elastic
limits permitted voung men in time of war, and he got so drunk he
had to be tried, and he was sentenced to dismissal and he got a repri-
mand.

Consider the cause of General Jones who, learning that when the
next lieutenant gets drunk, is he going to try him and go through that
Jong process? e will give him the same action under the 104 article,
and just take his money away.

Now that is one cf thet fine features of the Kem bill.

The one suggestion that I would have as to the Kem bill is to provide
that one member of that Judicial Council should be a line officer to
exercise a disciplinary judgment and that is one fine feature of the
Navy system, Mr. Chairman. In the Navy, before a court-martial
case goes to the Secretary, it has on there the opinion of the Navy
Judge Advocate General on the questions of law, the legal sufficiency
of the record, and the comments of the Chief of the Bureau of Per-
ionnel, or the Commandant of the Marine Corps, as to the disciplinary

eatures.

Then the Secretary has before him the legal considerations and the
disciplinary considerations, and I think it would be helpful in the
Judicial Council, as now constituted in the Army, to have one line
officer, because, after all, the Judicial Council is a confirmation agency
rather than a court of error.

The second change I would have in the existing system: I think
there is too much review on a bad-conduct discharge. There is more
review on a bad-conduct discharge under the present law in the Army
than there is on a dishonorable discharge from the general court.
There is one additional appellate step.

Now, the ]§>urpose of the bad-conduct discharge would stem from the
American Bar Association recommendation which was to introduce
something with a little less stigma. “Don’t give the man a dis-
honorable discharge when he is simply a misbehaved boy who is the
product of bad home training and bad environment. Give him a
bad-conduct discharge.”

In order to popularize resort to that bad-conduct discharge and
to get away from the habit.of dishing out dishonorable discharges,
you ought to make it a little bit easier than still much harder.

Those would be the onlv changes.

890886 O—50
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Senator Kerauver. Senator Morse?

Senator Mowse. I have two questions, I think these two articles
you put in at the end make it ut.necessary for me to ask the questions
that I otherwise would present. I think you know from my work in
this field in the past that T am trying to figure out procedure that we
need to develop in the court martial by way of change to the extent
that we need any which will make it possible to permit the handling
of these military offenses through military personnel and guarantee
to the critics of court martial that justice will in fact be done.

That is why I frequently needle the military into proving why they
have to have this procedure rather than a civilian procedure, put the
onus of burden on them.

I think thix article you introduced here will perhaps be very helpful
in showing the difference between your justice probleni in the civilian
court and your justice problem in the military.

My question is this: Do you agree with me that one of the things
this committee ought to investigate very carefully is whether or not
when we get through with this bill we have got a procedure with
definite breaking points so that the personnel that picks up the case
after a breaking point will be entirely independent of the personnel
that has handled the case preceding that breaking point?

Let me rephrase it a little bit: I do think we have to watch out that
we get an independent administration by each group within the mili-
tary that has a responsibility for administering justice so that a man
that sits on a court does not feel that he cannot act independently be-
cause of direct or indirect effect his independence may have on him by
the commanding officer. So my question is, Do you agree or disagree
that we ougbt to break our procedure so that the commanding officer
himself cannot in any way interfere with the administration of jus-
tice for the military court ¢

Mr. WieNer. I think you have got to answer that, sir, by saying
this: I think in the present system you do have that breaking point.
You have the breaking point. You have the Board ot Review which
is wholly independent of the appointing authority, you have a Judi-
cial Council which is pretty well independent of the Board of Re-
view, I don't think that you need worry about that. The advantage of
the present system, as I see it, is that you guarantee that the various
reviewing agencies shall have had some experience fitting them to
evaluate the cases with which they deal, whereas here is the capstone
and you put it in the hands of people who have absolutely only hlank
minds.

On the other hand, it is important to bear in mind that while the
commander should not attempt to influence courts in the sense now
forbidden by article 88, article of war 88, the commander nonetheless
has a very keen responsibility for the maintenance of discipline.

Tt is not quite the separation the way, let us sav. the United States
district judge is wholly free from responsibility for the maintenance
of law and order. There is the case of General Yamashita who was
hanged because he didn’t maintain discipline among his troops and
didn’t care to. After all, the offense of Yamashita (327 U. S, 1), his
offense was he didn’t discipline his troops and he took no steps to keep
them disciplined. That was the new principle, that is the Yamashita
case, for the rest of it was simply a reaffirmation of what the Supreme
Court said in the Quirin case (317 U. S. 1).
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Senator Morse. You don’t go as far as the recommendations of the
American Bar Association?

Mr. Wiener. No, sir; for two reasons: One is the differences
between the civilian and the military society which I have outlined
in that excerpt which the committee has permitted me to introduce, and
second, because there is a decision on the books which holds that you
can’t take away the power of appointing courts from the Presidyent
because that is part of his power as Commander in Chief. That
was the Swaim.case (165 U. S, 553), where the Supreme Court affirmed
the Court of Claims and this is what the Court of Claims said (28 Ct.
Cls. 221-222) :

The power to command depends upon discipline, and discipline depends upon
the power to punish; and the power to punish can only be exercised in time
of peace through the medium of the military tribunal, If the President has
no authority in matters pertaining to military tribunals, unless it be expressly
granted by Congress, then Congress, by the simple expedient of exclusively
granting authority to appoint court martial, and approve sentences to a few
officers of the Army and tacitly ignoring the President, could practically defeat
the express declaration of the Constitution, and strip the officer of Commander
in Chief, of all real power of command.

They held there that the President had the power to appoint the
court, although there was nowhere a statute specifically giving him
that power. My disagreement with the American Bar Association is
on that point. They have overlooked the case, if they know about it.
I think they are basically wrong because they ignored the difference
between the Army and civilian society. One is a regimented organiza-
tion designed to impose the maximum of force against the public
enemy, and the other is designed to make people live together in peace
and happiness,

Now one other factor: When you give a man the tremendous power
over life and death and over the destiny of our Republic that we have
to give to commanders overseas—consider, for instance, the power that
was Greneral Eisenhower’s when he gave the word “Go” in Normandy
in 1944. When you trust him sufficiently to do that, when you put the
lives of bodies of men under his charge, when you give him the poweér
to give the signal which will send thousands of them to their death
within a week, how can you then say, “Oh no; we don’t trust General
Eisenhower to appoint a court martial for the trial of any soldier in
his Army because General Eisenhower is interested only in the pre-
rogatives of the brass.” Gentlemen, I have heard that said by one of
your witnesses who is a chairman of a high-powered committee of the
American Bar Asscciation. Now I submit, with all deference, that
Just doesn’t make sense.

Senator Morse. This witness has been very helpful, I think.

Senator Kerauver. Mr. Wiener, may I ask one question on that:
Yould your objection to the Court of Military Appeals be to any con-
siderable extent obviated if it were provided that the members of the
court had to have military experience?

Mr. Wie~er. It would, somewhat, but there is one other factor that
I should have mentioned before that I would like to bring out for your
consideration, and it is this: Our experience with the specialized tri-
bunals has been that they haven’t attracted the same degree of talent
that our courts of general jurisdiction have attracted, and certainly
with respect to the Commerce Court, the ill-fated Commerce Court,
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our experiences were very unhappy. Now, I assume that this is a
discussion between adults. A Court of Military Appeals is bound to
be a haven for the lame ducks. Now, that is just the one brutal fact,
gentlemen.

I think in answering your question specifically, it would help if you
made a requirement for military experience; yes, that would help to
take some of the curse off, but I really think that you will get better
results in the long run by having a Judicial Council within the service
of conscientious, high-minded trained people with a modicum of com-
mand experience there as well as judge-advocate experience, and I
don’t think you will get serious injustices.

Senator SaLToNsTALL. But you never then would get a unified pol-
icy, would you, between the Army, Navy, and Air Force?

Mr. Wicner. Well, you might have a separate Judicial Council for
each service for the time being.

Senator SavrtoNsTaLL. That is just what you just said, was it not?
That is what I understood.

Mr. Wiexer. When I said “command,” I was not dealing with the
question of three services. I am all for unification, Senator. I think
it would be ideal were we to get to the point of having one judge ad-
vocate, one quartermaster andg one medical corps for all three services.
I think it is silly to have three judge advocates general, but I would
fill this Judicial Council, Court of Military Appeals, or whatever
you want to call it, with people grown up within the service because
on most of the cases with which they deal, you still have review by
the President. You have that in the present law, any death sentence
goes to the President ; any death sentence in this bill goes to the Presi-
dent. But it, as I say—you will help it by insisting on civilian expe-
rience, civilian experience of the judges, but our experience with
specialized Federal courts has not been so happy, and that distinct
danger should not be overlooked.

Senator Kerauver. The committee is very grateful to you, Mr.
Wiener, and your statements will be placed in the record at this point.

Mr. Wiener. Thank you.

(The prepared statement submitted by Mr. Wiener reads, in full,
as follows:)

STATEMENT SUBMITTFED BY FREDERICK BRrNAYS WIENER
I. THE NATURE OF AN ARMY AND WHEREIN IT DIFFERS FROM A CIVILTAN SOCIETY

According to the late Mr, Justice Holmes, whose first adult years were spent
in the Army of the Potomac during the Civil War, “We need edication in the
obvious more than investigation of the obscure.”

It would be well, therefore, to concentrate at the outset on the basic, stubborn
fact which underlies the entire problem: An army differs from a civilian so-
ciety. The object of a civillan government is to enable people to live together in
peace and reasonable happiness. The object of an army is to win wars. Not
just to fight wars, but to win them. To attain that end we subordinate many
features we consider desirable or even essential in a civilian society. In the end,
it comes down to a question of values. And no values are secure in a land
whose armies have been defeated. At any rate, consider the normal and obvious
features of our Government and society which we willingly eliminate from our
military organizations.

We have the separation of powers in our civil governments, a system of checks
and balances to the end that no one division of the state may dominate the
citizens. But in an army we must have one supreme commander. The other
system does not work, as witness the Red army in the days of the Fiunish war
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when control was divided up among military commanders and the political
commissars.

We have representative government in our country, down to the level of town
councils ; we feel that with discussion and deliberation we are more apt to reach
a sound result. But in an army it is often necessary to sacrifice wisdom of
decision for the sake of having a decision at all., Better speedy action, now,
when it is likely to succeed, than the best action a week hence, when it may well
fail for being too late. A battle cannot be fought nor an invasion mounted with
the leisurely debate and argument that sees an important policy enacted into
law. The other method has been tried. Read of the councils of war that Gen-
eral Meade called during the Battle of Gettysburg.

Our Declaration of Independence proclaims as a self-evident truth that all men
are created equal. We carry that principle into our Government and our elec-
tions: One man, one vote, But an army cannot indulge either the view that all
men are equal—the General Classification tests show an eye-opening inequality—
or that they can be treated as equals. An army is a hierarchy and the men at
the bottom cannot be treated or regarded as the military equal of those at the
top, whatever their individual qualifications, and regardless of what the verdict
on judgment day may be. No one denies that the methods of selecting leaders,
from corporal to multistarred general, stand in considerable need of improve-
ment; yet no one in his senses has suggested that we revert to the good old way
of American democracy, back in the days of annual militia musters, when the
enlisted men elected their officers.

The civil community cherishes the institution of trial by jury, and it is not
simply the members of the criminal bar who proclaim that it is better that 99
guilty men escape than that 1 innocent be wrdngfully convicted. An army, on
the other hand, cannot afford the luxury of trial by jury, and the fifth amendment
of the Constitution specifically excepts from ifs guaranty of jury trial “cases
arising in the land or naval forces,” That exception was considered so obvious
by the founders that it did not call forth a single word of discussion as it passed
through the first session of the First Congress. For the Members of that Con-
gress were, many of them, veterans of the Revolutionary War, and were aware of
the difficulties with which our little Army had been held together in that struggle.
They were practical men, not abstract theorists, who saw nothing inconsistent
in preserving the heritage of jury trial for citizens out of uniform while denying
it to citizens in uniform. For if an army must face the problem of the 99 and
1, its decision would be—must be—that the 1 innocent man will have to suffer
if that is the cost of convicting his 99 guilty comrades.

The fact of the matter, the stubborn, hard, brutal fact of the matter, is that an
army is an organization that sends men obediently to their death, and that it
is carefully designed for just that purpose. We had better face that unpleasant
fundamental at the outset, lest otherwise we reach mistaken conclusions which
may be very costly, and which may result in the destruction of all that we hold
dear.

II. THE OBJECTS OF MILITARY LAW AND HOW THEY DIFFER FROM THE OBJECTS OF
CIVIL LAW

Just as the object of an army is wholly different from the object of a civilian
society, so also does the object of military law differ from that of the civil law.
That distinction has never been better stated than by Gen. W. T. Sherman—
and that hard-bitten warrior had been a practicing lawyer before he became a
general. Here is what he said in 1879

“Tagree * * * that it will be a grave error if, by negligence, we permit the
military law to become emasculated by allowing lawyers to inject into it prinei-
ples derived from their practice in the civil courts, which belong to a totally
different system of jurisprudence.

“The object of the civil law Is to secure to every human being in a community
all the liberty, security, and happiness possible, consistent with the safety of all.
The object of military law is to govern armies composed of strong men, so as to
be capable of exercising the largest measure of force at the will of the Nation.

“These objects are as wide apart as the poles, and each requires its own sep-
arate system of laws—statute and common. ‘An army is a collection of armed
men obliged to obey one man. Every enactment, every change of rule which
Impairs this principle weakens the army, impairs its value, and defeats the
very object of its existence, All the traditions of civilian lawyers are antagonis-
tic to this vital principle, and military men must meet them on the threshold of
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discussion, else armies will become demmahzed by engrafting on our code their
deductions from civil practice * *

The problem Sherman posed was not a new one. Over a hundred years earlier,
John Adams and Thomas Jefferson had also traced it when they were appointed
a committee of the Continental Congress to revise the Articles of War after Gen.
George Washington had pointed out their insufficiency. Here is what Adams
noted in his autobiography under date of August 19, 1776:

“* * * Tt was a very difficult and unpopular subject and I observed to Jef-
ferson, that whatever alteration we should report with the least energy in it, or
the least tendency to a necessary discipline of the army, would be opposed with as
much vehemence, as if it were the most perfect; we might as well, therefore,
report a complete system at once, and let it meet its fate. Something perhaps
might be gained. There was extant one system of articles of war which had car-
ried two empires to the head of mankind, the Roman and the British; for the
British articles of war were only a literal translation of the Roman. It would
be in vain for us to seek in our own inventions, or the records of warlike nations,
for a more complete system of military discipline. It was an observation founded
in undoubted facts, that the prosperity of nations had been in proportion to the
discipline of their forces by sea and land; I was, therefore, for reporting the
British articles of war, totidem verbis. Jefferson, in those days, never failed to
agree with me, in everything of a political nature, and he very cordially con-
curred in this. The British articles of war were, accordingly, reported, and de-
fended in Congress by me assisted by some others, and finally carried, They laid
the foundation of a discipline which, in time, brought our troops to a capacity of
contending with British veterans, and a rivalry with the best troops of France.”

Nowadays it is frequently charged that the object of the Army's court-martial
system is to maintain discipline, and not to administer justice. But that is an
inaccurate statement, the result of faulty analysis. The two aims are not oppo-
sites. Actually there are two separate problem: First, the ascertainment of guilt
or innocence: and second., the object, nature, and amount of punishment.

As to the first, the prescribed standards of the civil and military courts are
the same, and indeed any far-reaching or widespread injustice in the actual
functioning of the military system would impair rather than enhance discipline.

The object of military punishment

As to the second, the standards of civil and military law are entirely different—
because their objects are so diametrically opposed. The civil law aims, in some
degree at least, to reform offenders; a defendant with a clean record ig quite
frequently placed on probation after his first offense. But the object of the
military law is not reform, at least not until the offender reaches the disciplinary
barracks or the rehabilitation center. The object of the miilitary law’s punish-
ment is to act as a deterrent, to give the first offenders such a slug that others
will profit by that example and not do likewise. In striking a hard blow at the
first man to step out of line, there is assurance that his fellows will not be
tempted to err in similar fashion. Every person who has ever been around an
army Knows that this is not just penological theorizing but a fact, and that
certain offenses can positively be stamped out by the imposition of stiff sentences.
(For instance, jeep stealing: This offense will be endemie if it is charged under
A, W. 96 and sent to a special court. But law the offense under A. W, 94 as the
misapplication of military property, refer it to a general court, and hand out sen-
tences of 3, 4, and 5 years, and you stop it. That kind of slug will shortly teach
even the most obtuse GI not to go joy-riding.)

Harsh? Yes, undoubtedly ; but the underlying concept of an army is obedience.
And while an army composed of literate free men can be led in large measure by
precept, example, and exhortation, there is always a large indifferent segment,
and always an irreducible minimum who respond only to fear, It is only through
punishment and the fear of punishment that this last group and many in the
indifferent group can be made to obey. The army needs obedience, must have it;
the civilian community does not need it in the same degree, The army not only
wants its men to refrain from striking each other, it wants themn all to march in
one prearranged direction. The civilian community is content simply to restrain
assaults, while letting its members go on about their several businesses. Regi-
mentation? Of course it is, but how can you mount a D-day invasion without
regimentation? And how attain regimented obedience unless such obedience can
be made attractive by comparison with the fate in store for those who prefer

individualism?
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Senator Kerauver. Mr. Clorety is the next witness, Mr. John A.
Clorety, national vice chairman of the American Veterans Committee.

Do you have a prepared statement?
Mr. Crorery. Yes; I do.
Senator Kerauver. Your statement, unless you want to read it, will

be printed in the recotd at this place.
Mr. Crorery. Thank you, Senator.

STATEMENT OF JOSEPH A. CLORETY, JR., VICE CHAIRMAN,
AMERICAN VETERANS COMMITTEE (AVC)

(The prepared statement submitted by Mr. Clorety reads as
follows:)

STATEMENT OF JosEPH A, CLORETY, JR.,, VICE CHAIRMAN OF THE AMERICAN
VETERANS COMMITTEE (AVC)

Mr. Chairman and members of the committee, I wish to express to the committee
the appreciation of the American Veterans Committee for the opportunity to pre-
sent our views on the proposed Uniform Code of Military Justice.

During the recent hearings for the corresponding committee of the House of
Representatives, I was happy to be able to endorse fully H, R, 2498, which was
the companion bill to S. 857. After careful study of the changes made by the
Committee on Armed Services of the House of Representatives, as set forth in
H. R. 4080, AVC deems the amended version of the proposed Uniform Code of
Military Justice an improvement. Consequently, we endorse the provisions of
the code as set forth in H. R. 4080.

As honorably discharged veterans of World War 11, the members of AVC have
had comparatively recent opportunity to evaluate the operation of military
justice at first hand. I do not believe that it is necessary to recite to the commit-
tec the many defects in the operations of military justice; I fully realize that the
metnbers of the committee have heard these set forth at length repeatedly.

Our experiences, however, led AVC to make the enactment of a code of military
Juxtice which would be uniform in substance, interpretation, and application one
of the primary objectives of the organization. The most recent mandate from
our membership took the form of the following resolution, which was passed
unanimously by the Third National Convention of the American Veterans Com-
mittee held in Cleveland, Ohio, November 25-28, 1948

“We urge Congress to adopt a uniform code of justice for all the armed forces
so liberalized as to adhere to the fundamental principles of American civilian
justice, Specifically, the code should require—

(a) appointment of military courts and review of their decisions by a legal
department independent of control and influence by commanders;

() provision of trained legal personnel as defense coupsel and to rule
on questions of law ; and

(¢) the right of appeal to a civilian court or board from sentences for non-
military offenses.”

The committee will note that the pending bill does not completely fulfill the
prerequisites outlined in the above resolution. We endorse this bill because it
meets squarely two of the three essentials in the judgment of the membership of
AVC,  As to the other, the proposed code partially fulfills our requirements, and
it provides suffivient safeguards against subversion of military justice to any
individual convening authority’s concept of the command function to enable us to
accept the proposed code.

Not only does this bill substantially meet the specific requirements outlined in
the AVC convention resolution, but it incorporates & number of other reforms
whichh AVC has long sought and which we have outlined in presentations to com-
inittees in previous Congresses. Inasmuch as one of our major points in every
previous presentation was provision for final review by a civilian court or board,
we are especially pleased to note the provision for the Court of Military Appeals,
three judgzes of which are to be appointed from eivilian life. Among the changes
made by the House committee which we particularly hope that the Senate com-
mittee will retain are the provisions that these three judges shall be confirmed by
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the Senate and that the reports of the Court of Military Appeals and the Judge
Advocates General shall be transmitted to the Committees on Armed Services
of the Senate and of the House of Representatives as well as to the appropriate
officers of the executive branch.

I have heard some misgivings expressed with reference to the provisions set
forth in article 25 (e¢) (1) with reference to the service of enlisted persons on
courts martial. 'The question arises from the clause “Unless eligible enlisted
persons cannot be obtained on account of physical conditions or military
exigencies.”

The other provisions of this section leave little doubt that it is the intent of the
Congress that, when an accused enlisted person requests the presence of enlisted
persons on the court martial trying him, enlisted persons shall be included on
the court. Probably the saving clause which has led to misgivings should not be
eliminated, but I hope that this committee, in its report, and members of this
committee during floor discussion of this bill, will make crystal clear the legisla-
tive intent of the entire section, and specifically that this saving clause is intended
for emergencies and other situations in which eligible enlisted persons absolutely
cannot be obtained.

We believe that the proposed code is a long step toward more perfect military
justice, and we trust that it may be enacted during the present session of this
Congress.

Senator Krrauver. The committee will be glad to hear from you at
this time. You can summarize your statement and stress any par-
ticular matters you wish to, Mr. Clorety.

Mr. Crorery. The Aumerican Veterans Committee generally en-
dorses the pending bill, H. R. 4080. In saying that. I am describing
really what we would buy, and we endorse it primarily because we
believe it is a long step toward more perfect military justice,. We be-
lieve it could be, and that is ought to be improved considerably. In
particular, under the most recent expression of our national organiza-
tion, we specifically ask that the adoption of a uniform code of justice
for all the armed forces includes specifically the appointment of mili-
tary courts and a review of their decisions by a legal department
independent of control and influence by commanders.

We recognize that the other major specific requirements we had, as
well as many of the other points in the existing system of military jus-
tice which we felt ought to be corrected, are either corrected fully or
at least much progress made in the existing bill. And, recognizing
the resistance of the armed forces to the complete divorce of the ad-
ministration of military justice from the command function, we are
prepared to go along with this bill,

We would hope that the Congress would see fit to adopt a system
under which there would be a more complete separation of the com-
mand function from the administration of military justice. We have
had the advantage of opportunities to examine such suggestions as have
been advanced here by Mr. Spiegelberg and by Mr. Farmer, and we
believe they have made a case for the practicability of such a separa-
tion, and we would certainly be most happy to see this committee adopt
amendments to the existing bill along those lines. But we will still
support the bill, even if the committee does not see fit to adopt those
su%gestlons.

Senator Kerauver. Senator Saltonstall,

Senator SarronstaLL. No questions.

Senator Morse. How about this point in your resolution by the
third national convention on page 2, the third point (¢) :

The right of appeal to a civilian court or board from sentences for nonmilitary
offenses,

Will you discuss that briefly?
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Mr. Crorery. There are two schools of thought there, and that
phraseology represented something of a compromise. There was a
minority school of thought which believed that they should be able
to appeal to the Federal courts. The other, and what prevailed, in
my view, was that we need something similar to the judicial council
as il is set up in 8. 857 and where thi= court of military appeals as
constituted in H. R. 4080, in which the judges of that court would be
civilians.

Senator Morse., Give me an example or two of the type of offense
and the circumstances under which you would permit that appeal.

Mzr. Crorery. To a Federal court?

Senator Morse. Under your regulation here to a civilian court.

Mr. Crorery. The way that T interpret the resolution as it reads is
that the provision in H. R. 4080 for a court of military appeals meets
our present requisites.

Senator Morse. For a military appeal?

My, Crorery. That is right; to a court of military appeals as it
would be constituted under the terms of H. R. 4080.

Senator Morsk., Provided that we have that court made up of
civilians?

Mr. Crorery. That is right.

Senator Morst. But you do not mean a direct appeal from the mili-
tary courts to a civilian court, such as the Federal court?

Mr. Crorery. No; I do not mean that. We had some pro comments
of that view.

Senator Mogrse. It is not clear in that resolution, and that was why
I was in doubt as to what you meant.

Mr. Crorery. That phraseology represents something of a com-
promise; and, like most compromises, 1t came out not too clear and it
needs interpretation, but what the majority definitely and strongly
wanted, and what was ultimately the unanimous judgment of the
convention, was some provision for a judicial council or court of
military review.

Senator Krrauver. Thank you very much, Mr. Clorety. This state-
ment will be printed in the record preceding your oral statement.

Mr, Crorery. Thank you, Mr. Chairman.

Senator Krrauver. I thank you, sir.

Colonel Oliver, will you come around and expose yourself,

STATEMENT OF JOHN P. OLIVER, JUDGE ADVOCATE GENERAL
RESERVE, LEGISLATIVE COUNSEL, RESERVE OFFICERS ASSOCIA-
TION OF THE UNITED STATES

Mzr. Ovver. Tam Col. John P. Oliver, Judge Advocate General, Re-
serve, legislative counsel, Reserve Officers Association of the United
States.

Senator Kerauver. You have a printed statement, Colonel?

Mzr, Oniver., As to my formal remarks, in view of the statement of
the chairman of the committee, who wanted me to comment on both
=57 and 4080, so far as my comments on 857 are concerned, I will ask
to have my statement made before the House committee introduced
Hie this record at this point, with the appropriate correction, be-
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cause I understand the language of 857 was identical with the original
bill introduced in the House.

Senator Kerauver. Will you revise and make any changes you
wish in your statement before the House committee ?

Mr. Ouiver. Yes, sir.

Senator Kerauver. And it will be inserted in the record at this
point.

(The document referred to follows:)

STATEMENT OF COL. JoEN P. OLIVER, JUDGE ADVOCATE GENERAL RESERVE, LEGIS-
LATIVE COUNSEL OF THE RESERVE OFFICERS ASSOCTATION OF THE UNITED STATES

Colonel Oriver. If I may introduce myself, I am Col. John P. Oliver, Judge
Advocate General Reserve, legislative counsel of the Reserve Officers Association.
I want to thank the members of this committee for extending to me the oppor-
tunity of appearing before them today to testify on the subject to the proposed
Military Justice Code, S. 857. At any time you wish to interrupt me for a
question, it will be entirely agreeable to me.

The Reserve Officers Association requested permission to appear before the
Morgan committee at the time that committee was drafting the present bill. We
felt that if we had the opportunity to express our views at that time, much of
the time of the Armed Services Committee of the House would be saved.

Unfortunately, the Morgan committee did not see fit to accede to our request
and we had no opportunity to present our views to them.

As you gentlemen of the committee no doubt know, the Reserve Officers Asso-
ciation of the United States is a voluntary association, composed of Reserve
officers of the armed services with some 1,500 chapters located throughout the
United States and overseas.

The object of the Reserve Ofiicers Association, as stated in its constitution, is
to support a military policy for the United States that will provide adequate
national security and to assist in the development and execution thereof.

If it will not appear immodest, and in order that the committee may be advised
as to my experience, may I say that I am a member of the bar of the State of
California, the har of the District of Columbia, and the bar of the Supreme Court
of the United States, as well as various Federal district courts in the United
States, having practiced law for the last 24 years.

And T might say in that connection that T spent some 7 years as a deputy
district attorney of Los Angeles and had the unfortunate experience of having
hanged a number of men. And I have spent an equal period of time at the other
end of the counsel table, where T had an opportunity to, shall we say, pluck a
few pans from the burner.

T entered upon active duty in March of 1941 and from that date until September
1947 served in the capacity of either a staff judge advocate or an assistant staff
Jjuage advocate for units in varying sizes from an Army post, a division, a service
commnd, a corps, and an army.

I might say that in that connection I worked not on the higher review level as
the other gentlemen here who have testitied, but rather you might say, at the
grass roots level,

Thronghout this period of time, I was closely associated with the administra-
tion of military justice. I have served on courts martial as president, law
member, member, trial judge advocate, and defense counsel,

In other words, I have served in every capacity except as that of the accused.
How I escaped that, 1 do not know. As a result of my service as a member of a
court. martial, may I read at this point a letter addressed to me while I was in
the Enropean theater.

FINADQUARTERS _______ ___ CoRPS,
OrFICE OF THE COMMANDING GUNERAT,
APO__________, U. S. ArMY,

12 May, 1945.
Subject : Inadequite sentence by court,
To: Lt Col. John . Oliver, headguarters--. .,

1. 1 have read a summary of the testimony in the case of Private _______.__
Cowpany __ ., __. th Signal Battation and am not pleased with the (mt(ome
1 do not consider the court to have perforined its duty.

2. The decision of the court is the decision of all its members for which all must
be held accountable. It would seem the court undertook to determine whether
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this man should have been tried by general court rather than a determination of
his guilt or innocence from the evidence. Then, after finding him guilty of
offenses warranting severe punishment, only a minor sentence was imposed. It is
not my intention, when a case is referred to a general court martial, that any
sentence imposed be one which a special court martial might have given. I desire
in the future that be kept in mind.

Major General, U. 8. Army, Commanding.

The Reserve Officers Association of the United States has been on record by
resolution passed at its national convention in Miami in 1947 as favoring a
reform in the administration of military justice and more recently at its national
convention in Denver in 1948, specifically recommending favorable consideration
by Congress of H. R, 2575, heretofore referred to in this committee hearing as the
Elston bill.

It is perhaps well known also to this committee that the Reserve Officers Asso-
ciation was extremely active in its support ot thix bill—H. R. 2575—both during
the proceedings in the House and in its passage in the Senate, as title II, the
Kem amendment to the Selective Service Act.

It is the opinion of the Reserve Officers Association that the military justice
reform bill of the Eightieth Congress was a marked improvement over the system
of military justice that had prevailed throughout World War II and that for
the first time the primary consideration of command control had been met head-
on by the Congress of the United States.

We are of the opinion still that the Elston bill is sound legislation and can see
no reason why H. R, 2575, Eightieth Congress, including the provisions for a
separate Judge Advocate Corps—that is plural—should not be applied equally
to the Air Force and to the Navy.

There may be certain minor changes desirable in the Elston bill in its present
form but in our opinion these changes are of a minor nature and easily correctible,

One of the chief differences in the proposed military justice code from the pro-
visions of the Elston bill is the interjection of the civil review board. If this
committee deems such civil board of review desirable, it is suggested that it
might be a much better procedure to provide for three additional judges of the
United States Court of Appeals for the District of Columbia to meet the work load
and provide that appeals for military justice be then channeled to our civil Fed-
eral courts for consideration as appeals froin the district and other courts of the
United States.

Such an appeal to be permitted on both tie law and the facts, It does not
appear to us dexirable to create an additional special civilian court operating
under the thumb of the Secretary of Defense which would consider only one type
of case,

We feel that the sound legal knowledaze and the broad experience of our civil
appellate judges will bring to the administration of military justice a breath of
fresh air at the top that would be extremely desirable,

Unfortunately, experience has indicated that all too often such special boards
have become political footballs and where the tenure of office is not fixed, where
the wivice and consent ot the Senate isx not required for appointment, special
privilege is extended to some and denied to others. Surely all of the functions
of this civilian board could be performed much more adequately by the civilian
judiciary of our court of appeals,

To summarize my remarks up to this peint, it is the opinion of the Reserve
Officers Association, as I previously stated, that we should broaden the provisions
of the present EKlston bill with minor amendments and including the Judge Advo-
cite Corps for each of the three services.

However, knowing the serious study that your committee is going to make of
the present bill, 8. 857, may I take the liberty at this time to comment specifically
on some of the provisions of that bill as it appears in the present form.

In article 1, subparagraph (5), page 3, “officer” has been defined to refer to a
commissioned officer including a commissioned warrant officer, but we do find
that he is referred to in article 25 (b), page 22, line 8, We feel that this definition
should be broadened to include the title *warrant officer.”

In article 1, page 4, section (13) and (14) defines “law specialist” and “legal
officer” but fails to state that these officers should be qualified as lawyers. This
article also fails to define the qualifications of a judge advocate. We feel that
these definitions should be broadened to set forth equal qualifications for these
officers as defined for law officer as contained in article 26,
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Article 2, page 4: We feel that the attempt to broaden the base for jurisdiction:
of military courts is definitely unsound and feel thut the converse should be true.
The classes of persons subject to military law should be further circuinscribed.

The increase of court-martial jurisdiction is the opening of the door to a mili-
tary dictatorship. With all due regurd and respect to the many fine officers in
the Judge Advocate General's Department and there are many fine lawyers there
whom I admire and respect and like to consider my friends, I am concerned with
two cases reported recently in the public press as being an illustration of the
danger of turning too many classes of people over to the military for trial.

The first has to do with a case tried in the military court in Enrope where it
was reported that the name of the accused was charged with having committed,.
the names of the members of the court, the identity of the witnesses, the sentence
imposed, and whether or not the accused had been executed. None of the public
was admitted to the trial and a1l that was known was that there was a trial going
on. Such star chamber sessions are repugnant to all our concepts of the admin-
jstration of justice.

The next case to which I would like to refer is the so-called Malmedy massucre
case. This case is not an abstraction to me as my division was fighting in that
general location at thé time this crime was committed.

Regardless of my personal feelings toward the perpetration of murder, I am
cqually outraged at the reported action of the board of review on that case as
reported in the newspapers. According to this report, brutality and trickery
was employed to obtain confessions upon which the convictions were had.

Recognizing this brutality and trickery, the board still approved the sentence,
saying such brutality and trickery was necessary because it was a hard case to
Lreak. Such an excuse might be used by a Nazi court or by the Spanish Inquisi-
tion on the ground that the end justifies the means, However, it is not consistent
with the American sense of justice.

Particular attention is invited to the words in subparagraph (1) for training
in describing officers subject to the code. This might easily include college or
high school students of the ROTC in summer training camps. Obviously these
young men should not be subject to the articles of this code.

Attention is also invited to subparagraph (3), Reserve personnel who are
voluntarily on inactive duty training authorized by written orders. Under the
provisions of this subparagraph, Reserve personnel studying a correspondence
course from which they could receive points toward retireinent under written
orders would be subject to these articles of this code. The explanation of the
Morgan committee is that this is intended to cover officers who are performing
week end and flight training.

However, our «..perience with the administration of military justice leads us
to belleve that this jurisdiction under certain circumstances might well be
stretched to the ultimate referred to above.

Furthermore, we do not believe it is sound in theory chat civilians who engage
in a 2-hour troop school one evening per month should be subject to the articles
of this code, particularly when it is provided in article 3 (a), page 6, that Reserve
personnel, while in a status which they are subject to this codg, charged with
having committed any offense against the code may be placed on active-duty
status for disciplinary action without their consent for such period of time as
may bhe necessary to dispose of such proceedings.

The practical effect of this would be to subject any member of the Reserve to
be unceretnoniously plucked from his civilian pursuits and placed on active duty
without his consent in time of peace for an indefinite period at any time within
the statute of limitations.

Imagine, if you will, what well might happen to the practice of a physician or
surgeon, or a busy lawyer, or an insurance agent, or an automobile mechanic, or
a small storekeeper, if the power is placed in the hands of thie armed services to
take him from his peacetime pursuit at their will or whim. So far as Reserves
on extended active duty are concerned, they should be subject to the articles the
same as the other members of the armed services.

And may I say in that connection that I cannot urge this point too vigorously,
because if there is one thing that is going to strike at the heart of the Reserve
program on inactive status, it is to put those officers and enlisted men under the
military court-martial jurisdiction.

Unfortunately, I found it necessary from time to time to differ in opinion from
some members of the Regular service; and, from a purely personal point of view,
I can think of no more effective way to shut my mouth than to leave this provi-
sion in the bill,
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Now, whetlier that is desirable or not, I am not prepared to argue.

We are also of the opinion that retired personnel referred to in subparagraph
(4) having no active duty to perform and with but slight contact with the military
should not be subject to this code.

We are further of the opinion that Reserve personnel retired, subparagraph (5),
who might inadvertently, while seeking medical treatment hy the Veterans’ Ad-
winistration, find themselves in a military hospital should also not be subject
to this code.

Likewise. in subparagraph (11) we are of the opinion that civilians who are
only nnder the supervision of the armed forces without the continental limits
of the United States should not be subject to this code. Who knows to what
strotehes of the imagination the wording “supervision” might reach?

And, again in subparagraph (12) we do not believe that the maintenance of
discipline in the military service requires that all persons within an arca leased
by the United States, which is under control of the Secretary of a Department and
which is without the continental limits of the United States should be subject to
to Military Justice Code., Render unto Caesar the things that are Caesar's—
ves—lmt preserve the eivilians from military courts.

In article 4 (a) we do not decn it advisable that an officer who has been sum-
murily dismissed should be forced to waive any of his rights in order that he may
ohtuin justice. This comiment specifically refers to line 7, page 7:

“He shall be held to have waived the right to plead any statute of limitations
applicable to any offense with which he is charged.”

Specifically, further on this same section, we think the provisions for the substi-
tution of a form of discharge authorized for administrative issuance should have
a saving clause which would permit an officer to retain such rights to retirement
as he may have had prior to the arbitrary dismissal. The form of discharge also
should be changed from “administrative discharge” to honorable discharge.

These comments apply equally to subparagraphs (b), (c), and (d) of article 4.

In article 6, subparagraph (a), the assignment for duty of all judge advocates,
and so forth, is subject to the approval of the Judge Advocate General of the
armed force of which they are members.

This is dene apparently and properly for the purpose of removing the admin-
istration of justice from the command influence. However, there is still a fatal
defect in that it does not appear that the efficiency reports or fitness reports of
these judge advocates are also required to be made by the next superior judge
advocate in place of the commanding officer under whom they serve.

The experience of World War II leads us to believe that one of the most effective
ways of maintaining command control is through adverse efficiency or fitness re-
ports by the connnanding officer nnder whom the staff judge advocate served,
Many an otherwise competent staff judge advocate stultified his conscience
and prostituted his profession in the interest of obtaining promotion.

If the efficiency reports and fitness reports and promotions, even temporary
premotions, are placed in the hands of the Judge Advocate Corps, this tempta-
tion will be removed.

As to subparagraph (c) of article 6, line 8, it is suggested that the words
“trial judge advocate” or “trial counsel” be inserted following the words *“shall
subsequently act as a” and before the words “staff judge advocate or legal officer.”

In article 7, subparagraph (b), line 16, page 9, we believe that the words
“grounds for” should be inserted between the words “may do so upon reasonable”
and the words “belief that an offense had been committed,” because a reasonable
belief should be hased upon reasonable grounds.

In article 9, subparagraph (c¢), line 28, we feel that it would he hetter English
to transpose the word “only” from the end of that line to the end of line 24, so
that the sentence would read “An officer, a warrant officer. or a civilian subject
to this code may be ordered into arrest or confinement by a commanding officer
to whose authority he is subject only by an order” and so forth,

In article 10, pages 11, line 17, we believe that the word *offense” should be
substituted in that line for the word “wrong” because a man might commit a
wrong without having committed an offense.

In article 12, line 8, we are undecided as to the meaning of the words “imme-
diate association” and believe that members of the armed forces of the United
States placed in confinement should be entirely removed from having to associate
with enemy prisoners or any other foreign nationals.

We think an additional provision should be added to this article requiring
segregation of sexes where the parties are unmarried. And further, that all
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citizens of the United States, in addition to members of the armed forces, should
be extended similar consideration,

Under article 15, page 13, we believe that the unlimited power of commanding
officers to impose nonjudicial punishment should be circumscribed rather than
broadened and we believe further that no nonjudicial punishment should be im-
posed without the alternative right to trial by court martial and that such alter-
native right should be granted by legislation rather than by the grace of the
head of a department or other subordinate officer. That is in the case of company
punishment.

We further helieve that the withholding of privileges for two consecutive weeks
is excessive., We further believe that the forfeiture of one-half of his pay per
month for a period of 8 months is excessive as well as extra duties for a period
of two consecutive weeks.

The viciousness of this system is further revealed on page 14, subparagraph
(2) (e) (f), which permits confinement for a period not to exceed seven consecu-
tive days. or confinement on bread and water or diminished rations for a period
not to exceed five consecutive days.

I am apprehensive of the results of such unbridled power in the hands of a
martinet, There is nothing in article 15 that prohibits the constant and con-
tinuous and repeated imposition of this punishment, without interruption, upon
any individual.

In other words, he could repeatedly get seven cousecutive days for an indefinite
period at the whim of the commander, and there are commanders that would
do it.

We are furtber opposed to article 15, subparagraph (¢), page 15, which permits
an officer for minor offenses, to impose such punishment authorized to be
imposed by comnanding ofilcers as permitted by the Secretary of the Depart-
ment. This unbridled opportunity to impose punishment without the right
to demand a trial is pregnant with possible ahuses,

So far as article 17 is concerned, we believe that it is basically uusound.

The history of the squabbles hetween the armed services during this period
in which unification has been attempted would nmake the abstract judicial
approach of a court martial composed of officers of one service trying officers of
another service extremely doubtful.

The interservice feuding is a sad commentary upon our combined operations
in the past war, as evidenced by the famous Smith versus Smith, Richardson
versus Smith, Nimitz versus Richardson cases of the Pacitic theater.

Article 18, page 17, again arouses our concern where it is set forth that courts
may impose any punishment “not forbidden by the code.” It isx a primary
rule in the administration of justice that a man who commits an offense should
know in advance the punishment le is likely to receive and the legal attitude
here of permitting any punishinent not forbidden, with the forbidden punish-
ments limited only by article 55 of the code will again permit unbridled abuse.

In article 23, page 20, it is suggested that an additional provision be added
to permit a superior commander in the exercise of his discretion to reserve special
court-martial jurisdiction for himself as provided in the former Articles of War.

And that is so In the case of one command, if he wants to reserve special court-
martial jurisdiction, you have ua uniformity of punishment within that one
command,

As to article 25, page 22, subparagraph (c), line 19 to the end of the page,
we believe that this provision should be rewritten in order to clarify its mean-
ing. The words on line 19 “prior to the convening of such court” do not indi-
cate whether it is the intent of the law that this request shouid be made prior
to the first time a court might convene in sonie other case or whether it means
prior t(]) the convening of the court of the case in which the enlisted man is the
accused.

The additional language beginning in line 21, “after.such a request no enlisted
person shall he tried by a general or special court martial,” and so forth, does
not indicate whether the word enlisted man refers to the special enlisted man
then on trial or whether it refers to all enlisted personnel who might then be
tried by the same court in that or some other case,

As to article 26, page 23, it is suggested that this article be amended to further
provide that law members shall be designated by the Judge Advocate General
rather than permit a commanding officer to choose such law members as might
be amenable to his wishes.

It further should he specifically provided in this section, as it does not appear
elsewhere in the code, that no courts martial shall proceed with the taking of
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testimmony or evidence, as provided in the Elston bill, in the absence of a law
officer.

As to article 26 (b), we are of the opinion that the law officer should be permit-
ted to retire with the other members of the court for the purpose of voting
on the findings and sentence. '

Our views might be otherwise if the law officer were extended all of the rights,
duties and responsibilities of the Federal judge but where he is permitted to rule
only on interlocutory questions and instruct on the presumption of innocence and
the doctrine of reasonable doubt, and so forth, as set forth in article 50 (c),
pages 43 and 44, we feel that the services of this valuable officer will be wasted.

Article 27, subparagraph (a), page 24, line 22, and again on line 24, reading
as follows:

“No person who has acted for the prosecution shall act subsequently in the same
case for the defense, nor shall any person who has acted for the defense act
subsequently in the same case for the prosecution.”

The meaning of the word “acted” is indefinite in our mind and might easily be
construed that a person who had been a witness or perhaps even remotedly
connected with the case might have “acted.”

Again in article 27, subparagraph (b) (1), page 25, the term *‘judge advocate
of the Army or the Air Force,” or a “law specialist of the Navy or Coast Guard”
is indefinite. We are concerned as to whether or not these officers shall be
members ot the Judge Advocate Corps of the Army or Air IForce, or may they
merely be officers designated as such by the commanding officer for the time
being. We feel that the law should specifically designate these officers as mem-
bers of the Judge Advocate Corps in each of the three services.

As to article 28, subparagraph (a), page 26, we feel that this article should
specifically state that the law member shall not be excused and in those cases
where unable to attend by reason of physical disability or other cause that no
proceedings may be had in his absence.

As to article 30, subparagraph (d), page 28, we feel that the term ‘“any unlawful
inducement” should be defined. We can find nothing in the proposed military
justice code that would indicate what may or may not compose unlawful induce-
ment. We believe that the present article of war 24 presently used by the Army
and Air Force should be inserted in place of subparagraph (d).

As to article 32, subparagraph (d), page 30, we find one of the most unusual
provisions contained in the entire proposed Military Justice Code. After having
recited in some detail the steps that shall be taken to provide a fair and impartial
investigation prior to trial, this article ends up with a statement in substance
that the failure to follow the provisions thereof will not make any difference.

The explanation given by the Morgan committee in this connection is most
enlightening where they say:

“Subdivision (d) is added to prevent this article from being construed as
jurisdictional in a habeas corpus proceeding. Failure to conduct an investigation
required by this article would be grounds for reversal by a reviewing authority
under the code and an intentional failure to do so would be an offense under
article 98. What nonsense.”

If a free and impartial investigation is necessary in the administration of mili-
tary justice, why should it be jurisdictional and why the concern of the Morgan
committee over whether or not a writ of hadbeas corpus would lie. This sub-
section would seemn that we can talk out of both sides of our mouth.

As to article of war 335, on page 31, the provision that in time of peace no person
shall, against his objection, be brought to trial before a general court martial
within a period of 5 days should be broadened to include in time of war.

It is impossible to conceive of a circumstance where the delay of 5 days in a
trial would prejudice any military operation. We have the recent case of
Shapiro before the court of claims where the accused was brought to trial 11
hours after having been served with the charges, with the court located 35 miles
away from where the accused was at the time.

This article is also inconsistent with article 40, page 84, which provides in sub-
stance that a court martial may, for reasonable cause, grant a continuance to
any party for such time and as often as may appear to be just. In this latter
article, there is no limitation as to peace or war and there should be no limita-
tion in article 35.

As to article 36, subparagraph (a), page 82, we believe that the modes of proof
should be included as a part of this code and not left to the discretion of the Secre-
tary concerned. Modes of proof are as much a part of the administration of
Jjustice as are the articles that denounce offenses,.
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As to article 87, page 32, in an attempt to close the tront door against unlaw-
fully influencing the court, this bill leaves the back door open. It is our opinion
that in line 14, following the words “commanding officer,”” the additional words
“nor anyone’” should be added.

This article in its present form might easily be circumvented by having the
commanding officer tell his chief of staff or some other person to carry his
remarks to the court and thus avoid a violution of the article. In other words,
we feel that the attempts to unlawfully intluence the action of the court should
be prohibited to all and not merely limited to commanding officers.

Article 41 (b), page 35, limits the preemptory challenges, oune to the accused and
one to the trial counsel. The word accused is both singular and plural. Thus,
if three accused were tried for a joint offense, they would hiave but one pre-
emptory challenge between them that must be jointly exercised. Each accused
should have a preemptory challenge.

Article 44, page 37. This article stould be corrected to provide that jeopardy
attaches when the court is sworn. Many cases are known where an accused has
been on trial for his life before a court martial for the same offense merely
because the review was not completed.

As to article 50, subparagraph (a), page 42, we are unable to follow the
provision that permits the adinissibility of records of courts of inquiry and the
sworn testimony taken before court of inquiry to any case not capital and not
extending to the diswmissal of an officer,

We are unable to understand why such testimony might be admissible where
the sentence imposed by the court might be life iniprisonment or the case of the
enlisted man could be a dishonorable discharge,

We cannot feel that the protection of an officer’s commmission sheuld be con-
sidered greater than the protection of an enlisted man against a dishonorable
discharge or any confinement in a penitentiary up to the period of life.

Furthermore, this section would permit the introduction of evidence taken by
a court of inquiry even though the court of inquiry did not pertain to the subject
matter which the trial might be had by a court martial. Or, that the investiga-
tion by the court of inquiry might be of a person other than the accused.

As to article 51 (b), page 43, beginning on line 18 through 22, we do not under-
stand the meaning of this provision. It is heretofore provided that certain
rulings by the law member shall be final.

It is further provided that the law member may reverse himself. Therefore
the final ruling is not a final ruling. What is meant by the words “if any mem-
ber objects thereto”? We do not know and recommend that this provision be
stricken.

As to article 52, subparagraph (c), page 45, the inconsistency of the provisions
for tie vote is unusual. In one instance they are for the accused; in another
instance they are against the accused ; and in a third instance they are again for
the accused.

We feel that under the doctrine of reasonable doubt and the presumption of
innocence, all the votes should be in favor of the accused.

As to article 52, subparagraph (a) (2), page 44, we believe that in those
cases such as the mandatory penalty of death or life imprisonment that such
conviction should likewise be unanimous and in any case where the sentence is
life imprisonment or confinement in excess of 10 years that the conviction like-
wise should require the concurrence of three-fourths of the members of the court,
as does the imposition of a sentence.

As far as article of war 56, page 47, is concerned, this provision is extremely
salutary. However, the experience in World War II indicates that in some juris-
dictions where the commanding general was dissatisfied with the limitations of
punishment imposed by the President, the practice was adopted of adding an
additional charge of g. w. 0. 1. for possibly 15 minutes so that the sentence could
be in the discretion of the commanding general.

I am not prepared to offer the draft of an amendment to this section to cover
such a situation but I feel that this Armed Services Commniittee in its reports
should perhaps suggest their disapproval of such shystering practices.

Article 59, subparagraph (a), page 49. The previous provision of article of
war 37 provided that the finding and sentence, and so forth, should not be disap-
proved unless the error materially affects a substantial right of the accused. In
this present subparagraph, this term “materially affects” the substantial rights
of the accused. We feel that the use of this new termh would deprive an accused
of any right of appeal he might have based on errors committed by the court and
feel that the former terminology of “materially affects” should be adequate to
protect the Government.



UNIFORM CODE OF MILITARY, JUSTICE 151

As to article 63, subparagraph (b), page 51, we are concerned with the implied
permission granted herein for a court on rehearing to try an accused on another
and different charge than the one tried in the first instance.

We feel that if the offense was not considered on its merits in the original
proceedings that separate and other proceedings should be had rather than attempt
to take another bite at the accused at rehearing.

Article of war 68, subparagraph (e), page o3, as has been stated by many of
the other witnesses, we do not feel it sound judicial procedure to permit the
Judge Advocate General who is displeased with an opinion by one board of re-
view, to refer the case back or to another board of review, Surely no board of
review can act honestly and independently under such supervision and restriction.

Article of war 67, page 54. My cominents on this provision have been made in
the early part of my statenient, but in the event this committee feels that such a
Judicial Council is desirable, I fail to see in subparagraph (b) (1) where cases
that “affects a general or flag officer” are of eyual importance with a sentence of
denth of an enlisted man which would give such general or flag officer cases spe-
cial priority to go to this Judicial Council.

And again in subparagraph (c), we do not feel that 30 days is sufficient time
in which to perfect an appeal to the Judicial Council. The experience during the
war in overseas stations would indicate that no enlisted man could possibly pre-
serve his rights under such time limitatiens and it is suggested that this period
be extended at least to 1 year.

In all cases, hearings should Le had by the Judicial Council as a matter of
right to the accused and not at the discretion of the Judicial Council, as pro-
vided in subparagraphs (¢) and (d).

As 1o subparagraph (d), it is our opinion that the Judicial Couneil should
inguire into all of the merits of the case and not limit itself merely to issues
raised by the accused who might or ;night not be improperly or ineptly repre-
sented by counsel,

As to article of war 71, subparagraph (b), page 59, lines 21 through 23, we
believe that a provision permitting an officer to be reduced to enlisted grade is
vicious, We recognize that such a provision was contained in the Elston bill
hut nevertheless are of the view that such punishment, particularly in the case
of an ofiicer or mature years with a family, misht be far greater than an outright
dismissal from the service.

AS to article of war 72, subparagraph (a), page 60, line 13, we believe that
the provision for a heaving prior to the vacation of a suspen~ion of a sentence
ix vound. However, it does not appear from this section how =uch hearing shall
he held or before whoni, nor the nature of the proceedings. 1t does not provide
whether or not there shall be a record made of the proceedings or, if a record is
made, what shall be done with the record.

The delightful inditference ot this section intrigues us further by the use of the
term “probationer” in line 16, We can {ind no definition of this term in the pro-
posed Military Justice Code nor can we find it used elsewhere therein.

Does this suggest that the avmed services set up & probation system similar
to that in operation in the civil courts with the supervision probation officers,
records, and so forth? We recommend that this section be clarified.

As to article 73, page 61, we are of the opinion that the limitation of a new
trial based on grounds of newly dixcovered evidence or fraud on the court is
entirely too narrow. We feel that a new trial should be granted in any instance
where the interests of justice will be served thereby.

We further believe that a saving clause similar to that now contained in the
article of war 53 of the Elston bill covering cases tried during World War II
properly should be included in the present bill.

As to article 76, page 63, we do not believe rhat this Congress should make
final and conelusive court-martial proceedings even though they may have gone
through the mill. We do not believe thut by legislation we'can or should deprive
the Federal courts of the power to act in appropriate cases by writs of habeas
corpus or otherwise and asg has bheen previously suggested in our comments, we
are firmly of the opinion that the court of final review should be the United
States Court of Appeals for the District of Columbia. Subject, of course, in
appropriate instances to the action of the Supreme Court of the United States.

Article 87, page 69, line 19, the term ‘“‘duty to move” is too indefinite. It is our
opinion that this articlte should be limited to overseas shipments or movements
into combut.

As to article 121, page 81, as presently drafted, this article would permit an
attorney who brought an action in replevin against an individual to be tried for
larceny. That is under a charge of theft, I think.

800886 0—50——66
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Under the miseellaneous provision of this bill, article 140, section 7 (c¢), page
95, we have a directive to commanding officers and others in the naval service.
This directive is rather unigue to have been contained in a Uniform Code of Mili-
tavry Justice at first, in that it is directed only to officers of the naval service.

Whether the drafters of the bill felt that the officers of the Army and Air Force
did not require such a directive or whether doubt as to the capacity of naval
officors particularly required this directive does not appear.

While I am quite in agreement with the noble sentiments expressed, T am of
the opinion that such instructions ave more properly a matter of regulation than
a matter of law.

Ax to article 140, section 7 (d) and (e). pages 95 and 96, 1 feel they have no
place in a Uniform Code of Military Justice, T yield to no man in my firm
belief in a divine being nor in the requirements for reverent behavior during
divine services,

On the other hand, it ix my opinion thar the requirements for divine services
and reverent hehavior have no pliace in this code and should be a matter of
regulation.  Again the question is raised ax to why thix provision should be
particwlarly required only by rhe Navy.

In section 10 of this sanie article, it ix stated that no officer shall be dismissed
from any of the armed forces except by sentence of court martial, and so forth,
This section seems to he in conflict with section 23 of the National Defense Act,
as anended, where an ofiicer may he dismissed during the period of the first
3 vears of hisx commissioned service, T helieve that section 10 should be recon-
eiled with section 23 of the National Defense Act.

I am concerned that in the limited time that has been available to me, I may
have overlooked many itmplications contained in other provisions of this bill.
The Morgan committee worked on the drafting of this bill for over a year and
my opportunity to examine it has been limited to weeks and has been done at
odd times in connection with my other activities, If I have neglected or over-
lonked provisions of this hill that should be commented on, I ask the forbearance
of this committee,

To sunmarize, at a meeting of the national executive committee of the Reserve
Officers Asxociation, February 20 through 22, 1949, by resolution passed by that
hody, the legislative representatives of the Reserve Officers Association were
directed to actively question any provisions of the present or proposed legislation
relative to military justice that are iucompatible to the best interest of the
Reserve conmponents of the arnmed forees,

It is under the authority of that resolution, together with the two resolutions
of our national conventions previously referred to, that I appear before your
committee thisx nicrning. It is the belief of the Reserve Officers Association that
the excellent provisions of the Elston bill, together with requirement for separate
Judege Advocates Corps should be extended to the three services; that we
strenuously should oppose any attempt to depart from the excellent reforms
contained in that bill: that the independence of the administration of justice
from the influence of connand <hould he strengthened ; that provision should be
made for rehearings in appropriate cases of courts martial tried during World
War II and that the rights of accused should be protected, consistent with
requirements of a military operation,

I thank this commniittee for their courtesy in permitting me to appear before
them this morning.

Mr. Outver. Now, if T may comment very briefly on H. R. 4080,
which was the revised bill on the House side, I would like to second
Colonel Maas™ remarks as to the jurisdiction over Reserve personnel
that appears on page 4, line 25, and page 5, lines 1,2 and 3, which read
as follows:

Reserve personnel while they are on inactive duty training authorized by
written orders which are voluntarily accepted by them, which orders specify
that they are subject to this code—
the practical effect of that would be that all orders issued to all re-
servists in the future would bear the initials similar to W. O. V. A,
For example, in orders issued today by direction of the President,
appears “D. P.” and o it will bear those initials which means that any
Reserve officers who attempt to qualify themselves by inactive duty
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training, will automatically come under the provisions of the military
justice code.

_ The chief danger there is, as indicated by Colonel Maas, that at any
time within 3 years thereafter, a Reserve officer in his civilian capacity
could be dragged by his heels out of his house at night without a
warrant, incarcerated in the nearest post, camp or station, and held
there for an indefinite period of time until the armed services might
get around to disposing of his case.

I am seriously concerned with extending that privilege to those of
us who in peacetime remain in our civilian status.

If that thing could be drafted in such a manner as to preserve a
person’s right to be in his home and be arrested only on warrant, and
being taken before a magistrate where you could inquire into the
sufficiency of the charges, perhaps. 1 would have no objection, but as
it is now written., I think that a very, very serious danger exists to a
man or a woman in their civilian status. '

I would like to concur with Clolonel Maas also on his comments on
four, five and six on page 5, which cover retired personnel. Regular
components or retired personnel or Reserve components receiving hos-
pitalization and miembers of the fleet reserve and fleet marine.

In that connection I would also like to comment on item 11 on page
5. which covers the jurisdiction over civilians, and item 12 on page 35,
which continues over through line 5 on page 6.

Very recently we have seen the unfortunate situation, without going
into the merits of the case, of this man by the name of Best, who
returned here from the European theater, was arrested by members of
the CIT as I am informed. in his own home, in the nighttime and
thereafter was taken out of his home without a warrant, and taken
to the fort nearby or post nearby. and subsequently transferred over-
seus.

Now, of course, it could be explained that after all Best was guilty,
and so he should have been taken back. but we know from our experi-
ence in civil life that many times a man may be charged with an
otfense, and subsequently found to be innocent. We always know that
there ave cases of mistaken identity. and in my own case in particular,
I would be seriously concerned that somebody might come around to
my place in the nighttime, thinking I was somebody else, and I would
end up in the European theater. and if it was going to happen to me,
it could happen to anybody else.

Senator SanroNsTALL, Colonel. how would you change that lan-
quage? Have you suggested that in your formal statement ?

Mr. Ourvir. 1 have not suggested an amendment. I am merely
inviting for the committee’s attention the danger of exten(}mg this
military jurisdiction to civilians, and as far as T am concerned, the

nly amendment—— .

X S\enator SarLroxNsTalL. I agree with you.if you are on active duty—
1 visualize if you are on inactive duty. this code—it says here on the
top of page 6. “Subject to this code.” Suppose you are 11";1“35 “.tl.}:f”n_e
on inactive duty in a civilian section. totally away from the mi l‘dg-
and vou committed some minor offense on the streets; you had a traffic
accident or hit somebody, there was assgmult and batfcerg, would vou
assuine that this code would apply to you in that capacity

Mr. OLivir. Senator Sattonstall, are you referring to subparagraph
3 that starts on the bottom of page 4——
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Senator SsrroNsraLL. That is the one you called to our attention.

Mr. Ovniver. Yes, sir, but I had gone on from there to these other
things, but I will go back to this. No, sir. as I see that that would
apply only to offenses committed during that period of time I was on
active duty. But supposing I had this unfortunate experience that
you have just described during that period of time when I was on in-
active duty. Then, any time within 3 years I could be dragged back to
the Army and kept around there until such time as they got around to
trying me.

Senator SavrronsTaii. That is what I said. Now, how would you
change that? What language would you suggest to change that so that
it would not apply ?

Mr. OLver. Well, the amendments I would suggest there would be
to strike it. .

Senator SavLroNsrarL. Well, if you strike it entirely—now, I am
speaking from ignorance—perhaps this is a very ignorant question—
if you strike it entirely, then do you omit reserve personnel from all
application of this act?

Mr. Ouwver. Well, while they are on inactive-duty status; yes sir.

Senator SaLTonsTaLL, Do you want to go that far?

Mr. Oriver. While thev are on inactive-duty status; yes, sir. In
other words. I think, as I stated in my formal statement, that when
the Reserve officer is on active duty he should be exactly subject to the
Articles of War the same as anyone else. But when he is on inactive-
duty status, I do not believe he should be subject to the Articles of
War,

Senator SarronsraLr. If it is not out of place, Mr. Chairman, 1
would like to ask Mr. Larkin why that was inc{)uded.

Mr. Larkin. Would you care for me to answer at this time, Mr.
Chairman?

Senator KeFAUvER. Yes.

Mr. Larkin. That was included, Senator Saltonstall, after con-
sideration of present Army and Navy practice which differs widely.

At the present time, the Army and the Air Force, as a matter of
fact, have no statutory provision which gives any court-martial juris-
diction over Reserves while on inactive duty.

The Navy, on the other hand, at the present time has statutory pro-
vision which gives theni very broad and wide jurisdiction over Re-
serves on inactive duty in any number of situations, not only when they
are on inactive-duty training, where they come and take week-end
flying training, and things of that character, but as fav as the Navy
coverage is concerned now, thev are under the jurisdiction of the
Articles for the Government of the Navy, even when they wear their
uniform, when they take correspondence courses, they meet, as Colonel
Maas said, and pointed out this morning, so that we have a complete
extreme practice in the different services.

The committee therefore attempted to reevaluate that whole sit-
uation, and they decided on this provision which, according to the
annotation and explanation provided by the committee was intended
to cover the Reserves on inactive duty, when they come in for train-
ing, however, and not when they are merely wearing their uniform
or taking a correspondence course or any of the other incidental cir-
lestances, and they may find themselves in, as now covered by the
Navy. :
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Senator SarroNsTaLL. In my interpretation in the case that I put
the hypothetical question, of a man coming out of his house and hav-
ing an assault committed—committing an assault, or something, on a
private street, and so on, would not under your interpretation come
within this meaning of this act?

Mr. LareiN. If I can add several facts to it, I may be able to elab-
‘orate what was the intended meaning of this. It was intended then
to cover persons on this inactive-duty training over the week ends,
principally Reserves who come in and are using heavy expensive
equipment, such as aircraft and ships, and things of that character,
and not to cover the other incidentals, and to assure that it was done
on a voluntary basis, and to assure these Reservists that they would
understand what they were doing, because they cannot be called in
mandatorily in that fashion, these provisions were set forth that they
be given written orders specifically calling them, which they volun-
tarily accept, and which are set forth in such a way that they become
subject to the aritcles.

If they do not desire to do so, why, of course, they do not come in.
They have this notice.

Now, if a man comes in on that kind of training, voluntarily coming
in, having had the written orders and having been notified of his being
subject to the code, and he commits an offense while on that status
thereafter, he may or may not, it may or may not be possible to bring
him back for trial, depending on the provisions of article 3(a).

Very briefly, you cannot bring him back for trial after this training
period if his case can be tried in the Federal courts. If it happens
to be an offense, however, which is peculiarly military, and which the
Federal courts have no jurisdiction over, and which is an offense which
calls for more than 5 years’ penalty, then you could bring him back
thereafter, otherwise you could not.

Senator SavTonsTALL. So that there is considerable merit to Colonel
Oliver’s suggestion that the provision be stricken out.

Mr. LargiN. On the contrary, I would say Colonel Oliver’s fears,
I think they are not borne out, or we do not feel and did not intend that
this would cover the situations that he contemplates, or Colonel Maas
contemplated.

It was a very restrictive provision, and the House, to make sure it
was clearly understood, added this additional language which set forth
exactly the same idea, but it amounts to an extension of authority over
reserves as far as the Ariny is concerned, and a great dilution of au-
thority as far as the Navy is concerned.

Senator Savroxstart. Thank you.

Senator Kerauver. While we are on that subject, Mr. Larkin, why
do you want retired personnel to continue under the code of military
Justice? .

Mr. Larkix. Well, retired personnel—the Articles of War and the
Articles for the Government oF the Navy have traditionally had retired
personnel of a Regular component subject to the Articles of War and
subject to the Articles for the Government of the Navy. That, I con-
-cede, is no reason why they should continue. )

However, they are, or they continue to be, when they are retired
officers of the armed services, they are carried as such on the official
registers. They are free to wear their uniforms; they continue to
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maintain their titles, and the general idea, I believe, has been that they
are to be expected while recelving retired pay, to comport themselves
in the same manner as they did when they were on active duty, because
they still continue to be officers of the United States.

I say it is a provision of long tradition, but in addition to that, it
involves those specific considerations, that they are and continue to be
officers of the United States and are receiving retired pay.

Now, Colonel Maas suggested that the retired pay is compensation
for what they had—for the active service they had performed. There
is a difference of opinion about that, I believe. I believe some construe
the retired pay as a continued compensation in this retired state. They
are subject to recall at any time to active duty, and so forth and so on.

Senator Kerauver. Thank you very much, Mr. Larkin.

Go ahead, Colonel Oliver.

Mr. Ouiver. On the subject of this 5-year provision, we might as
well take it up at this time—the subject of this 5-year provision
referred to by Mr. Larkin, which is article 3 on page 6:

Subject to the provisions of article 43, any person charged with having com-
mitten an offense against this code, punishable by confinement of 5 years or
more and for which the person cannot be ttied in the courts of the United States
or any State or Territory thereof. or of the District of Columbia, while in a
status in which he was subject to this code, shall not be relieved from amen-
ability to trial by courts martial by reason of the termination of said status.

In other words, I think, with all due respect to the commniittee, that
they failed to set up the safeguards there, because, as a practicing
lawyer, I am sure that the chairman is aware that anybody can be
charged with anything, and that there is ho particular virtue in the
fact that it is limited to the fact that a person can be charged with an
offense, and this leaves it in the position where a person serves his
period of time in the armed services during the war, or else at any
other time, and for 3 years thereafter; he is never sure when somebody
is going to come around and knock on the door and drag him out
of his house and take him back to try him merely because he has been
charged with an offense for 5 years.

It raises a number of interesting legal questions. Suppose he is
charged with an offense which can be punishable by 5 years imprison-
ment, and after he is convicted they convict him of a lesser included
offenes, which is only punishable by 1 year. Then what?

Or supposing after he has been charged with an offense punishable
by 5 years imprisonment, after they get him back into military cus-
tody, they make up their minds the charge will not stand up. Can
they thereafter try him on a lesser offense than the one they brought
him back on? I donot know. But I say the most serious thing about
that is that for a period of 3 years after a man leaves the service or 3
years after that particular night when he was serving on inactive
duty, he never knows at what time of the day or night somebody
out of the armed services is going to come around and drag him out of
his house and put him in custody someplace or in confinement, with-
out taking him before a magistrate, without swearing out a warrant;
in other words, to go into his house to arrest him. There are none
of the protections that we have in civil courts, and I think they should
be¥reserved to the civilians within this law.

hose remarks are also directed to sections 11 on page 5. and 12 on
page 5, and as I started to say, here we have the case of this man Best
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who is charged with derelictions over in Germany. I say that, with-
out discussing the merits of the case at all. He did get back here to
the United States, and he was out in Indiana, I believe, when the CIC
came down to his home and arrested him in the nighttime; and the
next thing you know they had him over in Germany, and there was a
man who never was in military service; he was merely what they used
to call in the old days a “camp follower.” He was a civilian worker in
the PX, and I say it is a very dangerous situation in these United
States when the military can come around and arrest a man in peace-
time in his own home in the nighttime and cart him off to be tried by
a military court.

Now, a comment very briefly on the subject of the law member that
was touched on by Colonel Wiener. I subscribe to Colonel Wiener’s
remarks on the subject of the law member, and I would like to add my
own observations as a staff judge advocate that where you have a
trained lawyer as a law member he does not have the full powers of a
district court, and I think that that law member should be permitted
to retire and consult with the court, and give them the benefit of his
training and experience in considering the merits of the case.

Senator Kerauver. Should he also vote with the other members?

Mr. Oriver. Surely.

As to the subject of the Judicial Council, there is

Senator Krratver. Are you talking about the Court of Military
Appeals or the Judicial Council of the services?

- Mr. Ouiver. Well, as far as the Senate bill is concerned, I am talk-
ing about the Judicial Council; as far as the House bill is conerned,
I am talking about the Court of Military Appeals.

I believe 1t is entirely unnecessary to set up a separate new civilian
court for the limited purposes contained in this bill. If we felt it
necessary that we should have a civilian judicial review of courts
martial, and I think we should, the simplest thing to do would be to
give us three more judges over in the District Court of Appeais of the
District of Columbia, and let them take them over there on the same
grounds set forth there, which would have the additional advantage in
that you would get away from the narrowness of the viewpoints of a
specialized type of court, and they would have a chance to weigh the
proceedings in the military courts in the administration of justice
with the normal proceedings in civilian courts, and somewhere in be-
tween, perhaps, can find a happy medium.

The last item which I will touch on very briefly is the subject of the
judge advocate corps. The Elston bill provides for a Judge Advocate
General’s Corps in the Army, and I think the Air Force should have a
Judge Advocate General's Corps, and the Navy should have a Judge
Advocate General's Corps, because T think, as professional men, they
should be put in the same professional category that we put the medics
and the rest.

I thank the committee for the opportunity to appear before it,

Senator Kerauver. Thank you very much, Colonel Oliver. Your
statement has been very helpful.

Now my old friend, Col. Tom King. Colonel King is national judge
advocate of the Reserve Officers’ Association.

Colonel Oliver, you are the legislative representative of the Reserve
Officers’ Association?
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STATEMENT OF T. H. KING, NATIONAL JUDGE ADVOCATE RESERVE
OFFICERS’ ASSOCIATION

Mr. King. Mr. Chairman, I have no prepared statement. I con-
curred in Colonel Oliver’s prepared statement before the Armed Serv-
ices Committee of the House. We worked on it very diligently, and
now the House has come up with a slightly different version, and we
have gone over that.

I concur with what he has to say, but there are four or five points
which I feel are in this bill that are bad. There is one thing left out of
the bill which should be included in the bill, if you are going to pass it.

Senator Kerauver. Tell us the bad things, first.

Mr. King. Yes, sir.

In the first place, there is no provision for an over-all Judge Advo-
cate General’s Corps. I feel that there should be a Judge Advocate
General’s Corps in each of the three services.

The Air Force, as I view the law, has a Judge Advocate General’s
Corps that has never been established because they have taken under
the Articles of War, and under Executive order, the Kem amendment,
except the last four paragraphs of that bill which establish the Judge
Advocate General’s Corps—now, they have taken and cut the bill in
half by taking a third off the end of it and said, “We don’t want this;
we want this.”

So, they took what they wanted and left the other undone.

Now, the Articles of War, article 8 of the Elston bill, which I like
very much and would like to see kept, provides that the law member
shall be a member of the Judge Advocate General’s Corps or an officer
who is 2 member of the bar of the highest court of a State, certified
by the Judge Advocate General to be qualified to serve as a law mem-
ber. A man who might be a real-estate lawyer might not be qualified
to sit as a judge ruling on evidence in a criminal case. So, they require
that certificate as to the person who is not a member of the corps.

The Judge Advocate General’s Corps in the Army has worked very
satisfactorily. It should be in the Air Force, and 1t should be in the
Navy. The Air Force does not get the officers needed to fill up the law
vacancies that they have because they are in an over-all picture, and it
is nice to wear wings with a prop on them, but lawyers like to be law-
yers, and they want their own place in the picture.

There are certain numbers needed for the Air Force, and if they
do not have the Judge Advocate General’s Corps in the Elston bill
there is no determination as to the number except that which they fix
administratively, where Congress has said that the Army should have
114 percent, a minimum of 115 percent of the officer strength as law-
years in the Army.

The judge advocate corps, to me, is the key to having definitely
qualified lawyers who are going to serve with the military and carry
on their profession. They are associated with the military; they are
in the field with the military; they live with them. There is more to
the military law than criminal justice. They have military real-estate
problems in the field; they have procurement problems in the field;
they have problems of all types that you would find in the law. They
even have with various organizations in the field a need for men ex-
perienced in wills, in preparing powers of attorney, in making real
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estate transactions, so that the troops in the field are able to be taken
care of and to be properly advised.

The wording of the statute setting up the Judge Advocate Gen-
eral’s Corps is that the Judge Advocate General is the legal adviser
not only to the Secretary of the Army, but to all of the officers and
all of the branches and services thereof, and it is vital that that thing
be made uniform.

As Colonel Wiener very aptly stated, it would be much better if
there were one corps for all three services, the samé for the medics;
that is real unification.

I believe that if the committee considered the present situation, they
would find that the Air Forces and the Army have a Judge Advocate
General’s Corps, and that the Navy is the only one which does not,
and they have the law specialists. So if there is going to be unifica-
tion, and we are going to have a uniform code, let us make it uniform
across the board, and not give one one thing as they want it, and
another something else, and yet call it a uniform code.

Now, with respect to the law member sitting on the court, I expect
that I am the only person who has testified before this committee who
has tried a case under the Elston bill, and it is a great satisfaction to
know that the law member, a very competent officer, and from his
trial of the case a very competent lawyer, was back there talking to
the other members of the court.

I knew that the law was going to be fairly and honestly presented
to those members, the other members of the court. I knew that he was
going to control substantially what happened in that case because of
his experience in the field of law, military justice.

The average person going into a jury room—and I doubt that either
you or I have had occasion to sit on a jury that deliberated—they
do not have the picture, but they are given very minute instructions
as to the law, and under the Federal decisions the court even comments
upon the evidence, and the weight which should be given it; but in
a military court the law member, the only person certified as quali-
fied to sit on that court with a knowledge of the law, is told, “You
are the only qualified person here, but you cannot go back and dis-
cuss it with these people and vote on it. We have got to have five
other officers do that.”

Now, if you will read the instructions which the law member is
required to give to the court, the effectiveness of that is that they could
have it read out of the book just as well, and it is a useless and effort-
less statement, unless he can get in there and advise them as to the
essential elements of the crime, as to the matters of evidence; they
want to know why he ruled on excluding the evidence or why he per-
mitted certain testimony to come in.

Senator KErauver. At this point, Mr. Larkin, what was the factual
background for excluding—changing the Elston Act on that?

Mr. LargIN. The examination of the Articles of War and Articles
for the Government of the Navy disclosed that their practices differed
widely.

Thg Army, since 1920, had a law member who, during the course of
the trial, ruled on questions of evidence, and then at its conclusion
retired with the court and instructed it in closed section and delib-
erated with it and voted with it.
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The Navy had no such legal arbiter at all. There was no law mem-
ber of any kind. So when consideration of that problem came up, the
Navy was in favor of having a legal arbiter, in other words, providing
a legal arbiter, not having heretofore had one. There was no dispute
there.

The point of discussion was one concerning his functions, and while
there was a minor difference between the Army and the Navy and the
Air Forces on his functions as to finality of his ruling on evidence
during the course of the trial, it was ultimately concluded that he
should rule with finality.

Within the committee there was a dispute or lack of agreement on
the functions at the time the court retived. The Army and the Air
Forces favored retaining the legal arbiter as a law member as he now
exists in their present services.

The Navy, which had not had a law arbiter of any character, felt
that they should go further, and now they were getting a law arbiter,
they should get a law arbiter in the form of a civilian judge who should
not partake of both the functions of a judge, and thereafter, after the
case, become juryman as well, and also charge or instruct the court
in closed session off the record, because it is unknown just what legal
principles or elements of the crime or other instructions are given by
the Army law officer, and they felt they preferred that his instruc-
tions on the law in the same manner as a civilian judge instructs the
court, should be on the record so that it may be reviewed.

Professor Morgan shared that view with the Navy. It wasa matter
in dispute, resolved by Secretary Forrestal, who resolved it in favor
of the law officer concept, the concept akin to the civilian judge con-
cept; that this legal arbiter should have final say on the ruling with
respect to evidence throughout the course of the trial; he should in-
struct the court on the record so that his instructions are subject to
scrutiny to determine whether they are correct or not, and that he
should not then become juryman and vote with the members of the
court, and that in that form it was cleared by the Bureau of the Budget.

Senator Keratver. That is clear. Continue, then.

Mr. King. I still say that they ought to give the law member, if he
is going to be a member, the power to participate in the verdict, and
to determine whether or not he should be able to rule, and he should
be ablz to end it right then and there. He ought to be able to rule
right then and there.

I have no objection to it if he is going to be a judge, but if he is going
to be something that is half and half, why give up to one service which
has not had the experience and to two services which have had the
experience, and have fought for that thing. Thev know fromn exper-
ience that it has been a very satisfactory procedure, and everybody
with whom I have talked, who has tried a case under this present bill,
knowing there is a good lawyer up there, has gone into the trial with a

rreat deal of confidence that there is a fair deal, and I would rather
1ave a lawyer back there telling them what the law is than to have five
or more members back there guessing at what the law is,

The next question is as to the Judicial Council, the military court of
justice.

Now, Senator Saltonstall the other day asked a question as to what
other system could be used, other than the one that we have now.
There are many systems that could be used. Take the three Judge
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Advocates General, and make them a uniform military justice court
of appeals, and you would have one from each service.

Under this bill they have no authority to make any rulings of final-
ity. They can recommend that they go up to the Judicial Council.
They are supposed to be the top lawyers in the service.

Why not give them a function and take the Judge Advocate Gen-
eral from each of the three services; and if you do not want it military,
why not send it over to the United States court of appeals, and then
if there is anything wrong that you do not like, you can always get
certiorari to the Supreme Court, and you get a complete civilian pic-
ture of this thing.

It is impractical, as Colonel Wiener said, to set up a lot of special
courts all around the place. You never know what court you are in.
You never know what rules they are going to make. Let us get it
into the court system, then, but do not set up three civilians over there
in the Department of Defense; that is not unification; that is not
unification of the military services. That is bringing three more
people into the picture. Let us allow the military to decide military
questions.

Now, if we are going to take it from the military, then put it over
into the Federal court system, which is tried and proved. It will be
much more practical to do it, and you have got judges who have an
over-all picture. They are deciding these cases on habeas corpus
now, on questions of jurisdiction only, and they have gone a long way
to find out what is jurisdictional, to give them a fair break.

Now, the next thing, if I may say so, sir, to make this uniform mil-
itary justice is to provide for military courts. We have got set up in
European countries and in the Pacific, courts established by admin-
istrative fiat. They are set up to try people for things up to and
including the death penalty, and they have left it to one man’s word
in the European theater as to whether they were to die or live or
whether they will serve for 20 or 30 years.

We do not know whether they are going to keep up the military
courts when the civilians take over or not, and there is a question
as to whether a military court can render a sentence of 10 years, if
they are going to terminate their functions in 3 years.

Why not determine exactly what authority the military have to
set up courts. We read of military commissions; we read of provost
courts; we now have military government courts. Who has juris-
diction over w